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DUER ON MARINE INSURANCE.’ 


Tus work presents too many points of attraction to allow us to pass 
it with only a brief notice. It challenges our attention, from the 
fame of its author, earned by a long career of distinguished forensic 
labors, and by prominent services in the learned commission to 
which we are indebted for the Revised Statutes of New York, the 
first example of a code in the English language ; not less than by 
reason of the interesting nature of the subject, and the admirable 
ability, learning and elegance with which it is composed. 

In the whole range of jurisprudence there is no subject which 
seems to present such scope for scientific treatment, as that of 
Insurance. Perhaps, more than any other, it stands by itself, with 
the peculiar merits of unity and distinctness. It is, too, in a great 
measure, the product of our more recent days, and, as such, bears 
the impress of modern civilization and refinement. Its principles 
have been moulded in the light of knowledge and commerce, and 
distinguished judges and writers, in different countries, have shed 
upon it the rays of learning and equity. One French writer char- 
acterizes it as a beautiful contract. Ce beau contrat est le noble pro- 
duit du génie de Vhomme et le premier garant du commerce maritime. 
Another terms it the contract of contracts. 


1 A Lecture on true Law or Representations 1n Marine Insurance, with Notes 
and Illustrations, and a Preliminary Lecture on the Question, whether Marine Insur- 
ance was known to the Ancients. By Joun Duen, LL. D., Counsellor at Law. New 
York: John S. Voorhies, 1844, pp. 239. 
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It is sometimes called, not only by French jurists, but even by 
the graver votaries of the common law, a component part of the 
law of nations ; meaning, by the law of nations, as Mr. Duer aptly 
says, ‘‘ not that which defines the rights and duties of nations in their 
mutual intercourse, but that which is of universal, permanent and 
paramount obligation, and which not only every nation, as such, but 
each individual of the human race, is bound to obey —the eternal 
law of truth and justice. In this sense, which is borrowed from the 
Roman jurists, the law of nations is strictly synonymous with the 
moral law, or as some modern writers have chose to term it, the 
law of nature.” It is essential to bear in mind that the law mer- 
chant, embracing the law of insurance, does not derive any sanc- 
tion directly from the law of nations, or from those binding usages 
of the civilized world which le jd their sanction to the law of nations. 
Nor does it draw its breath or life from these usages. It is of 
municipal origin, and derives its sanctions from the municipal law. 
It is diflicult to say in what essential element it may be distinguished 
from the ordinary municipal law. Its principles may enjoy a wider 
recognition than many others of our jurisprudence ; but wherever 
they are received it is as a part of the municipal law.’ 

All laws, the general laws of property, as well as the more 
generous principles of the law merchant, are derived from the 
great fountain of nature; but the waters do not fail to receive a 
taste and tincture from the soil through which they pass. An 
ancient writer of the highest authority has illustrated this topic with 
peculiar distinctness. ‘“ But, in truth,” says Mr. Selden,’ “and to 
speak without perverse affectation, all laws in general are originally 
equally ancient. All were grounded upon nature, and no nation 
was, that out of it took not their grounds; and nature being the 
same in all, the beginning of all laws must be the same. For 

although the law of nature be truly said to be immutable, yet it is as 
true that its limitable and limited law of nature is the law now used in 
every state. All the same may be aflirmed of our British laws, or 
English, or other whatsoever. But the divers opinions of inter- 





' The error of Blackstone (4 Black. Com. ch. 4, p. 68,) with the high sanction of 
Lord Mansfield, does not find any countenance in the divisions of Bynkerskoek. 
The law of Insurance is embraced in his work, entitled Questiones Juris Privati, 
among topics of mere municipal law. The Epistle ad Lectorem, prefixed to the 
volume, says, Pertinent he Questiones magis ad Forum, quam ad Academiam, e 
pleraque ad Forum Batavicum. We wish Mr. Duer had placed it with a firmer 
hand with the rest of the municipal law. 

* Fortescue de Laudibus Legum Angliw, cap. 17— note on the antiquities of the 
common law. 
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preters proceeding from the weakness of man’s reason, and the 
several conveniences of divers states, have made those limitations, 
which the law of nature hath suffered, very different. And hence 
it is, that those customs which come all from out of one fountain, 
nature, thus vary from and cross one another in several common- 
wealths.” It seems, therefore, wrong to distinguish the law mer- 
chant as a part of the law of nations; and Mr. Duer has, to a 
certain extent, met this error with singular clearness and ability. 
In a scientific point of view, he would have been justified in deny- 
ing that it could be considered a part of the law of nations “ even 
in an imperfect sense.” 

It is one of the results of modern civilization that the laws of all 
countries are brought more and more into harmony. Even the 
principles which are peculiar to the cinil codes, are approximating ; 
while those of the commercial codes are often identical. d'he 
recent commercial code of Spain is little more than a repetition of 
the Code de Commerce of France, with the addition of a few glosses 
from the commentaries of Pardessus. ‘The framers of the former 
have not disguised their obligations to the latter. But as each 
code derives its vitality from the enacting power of each country, 
it must take its place with the body of municipal law, nor can it 
ascend to the heights of those great principles which constitute the 
law of nations. 

Nor shall we be justified, in strictness of speech, in embracing 
the law merchant within what has been sometimes called the private 
law of nations, an attractive expression which has a doubtful appro- 
priateness, even when applied, as it has been, to the rules which 
govern the conflict of laws. The only color for the classification, 
which has been so generally received, is to be found in the cireum- 
stance that its principles are, to a great extent, common to the 
nations, being recognised in a greater or less degree by all. 
Heineccius has aptly expressed this, in speaking of the Law of 
Bills of Exchange — Quamvis vero tot Gentium Civitatumque Leges 
Cambiales non per omnia conveniant, sunt tamen quadam omnibus 
COMMUNIA. 

We should rather call the law merchant the common law of the 
civilized world, drawing its origin in all countries from the same 
great springs ; as the Roman law is styled by jurists the common 
law, by way of eminence, since it constitutes the common source 
of the jurisprudence of continental Europe. In applying to it 
this character we would not in any way suggest that it is not in 
all strictness a part of the municipal law. 
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An ingenious Scotch writer,’ who has discussed the subject with 
more knowledge of foreign authorities than is usually found in 
Britain, designates the whole body of maritime and commercial laws 
as a part of the Infernal Coercive Law of Slates, in contradistinction 
to the External or International law. And many foreign jurists 
have called it Jus Maritimum privatum, in contradistinction to Jus 
Maritimum publicum, aut gentium. Others, again, as Stypmannus, 
Loccenius, and the more modern Emerigon, have called it Jus 
Maritimum Universale, thereby recognising in it something of that 
universality which is so well pictured by the great Roman orator, 
and which Lord Mansfield declared from the bench.’ Non erit 
alia lec Rome, alia Athenis, alia nunc, alia posthac ; sed et omnes 
gentes et omni tempore una Lex, et sempiterna, et immortalis, con- 
tinebit. 

As such, the interpretations which the law of insurance receives 
in different countries may aid in developing its principles ; and the 
experience of the tribunals of France may properly be invoked in 
the more solemn courts of Westminster Hall and Washington. 
Still, their judgments can only be employed as é//ustrations, not as 
authorities ; although the time seems near at hand, when reason 
shall be more potent than empire, and when “so much as its Little 
finger” shall be able to weigh down the dead body of authority. 

The subject of Insurance has been treated by foreign writers 
with more freedom and philosophical fulness than it has yet 
received in the English language. ‘There is a copious treatise in 
Italian in no less than five swelling quartos, by Ascanio Baldas- 
seroni, entitled Delle Assicurazioni Marittime Trattato, which has 
passed through two editions; and another by Luigi Piantinida, 
in four volumes, quarto, Della Giurisprudenza Maritimna Commer- 
ciale, Antica e Moderna ; both of which have been resorted to by 
other writers on the subject. In French, there is the authoritative 
treatise of Emerigon, and the flowing commentaries of the recent 
expositors of the codes. In German, there are several general 
treatises on commercial law, and we have only recently heard 
from M. Mittemmair, that he was occupied with a work, which will 





1 Reddie’s Historical View of the Law of Maritime Commerce, p. 10. He con- 
fesses his great obligations to the extensive and elaborate Collection des Lois 
Maritimes, by M. Pardessus, the greatest contribution of modern times to com- 
mercial jurisprudence, which this distinguished jurist was happily spared to com- 
plete. 

* Luke v. Lyde, 2 Burrow’s R. 822. 
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embrace a complete course of commercial Jaw, in which he cannot 
fail to blend the various lights of foreign jurisprudence, to which 
he has devoted such constant and assiduous attention. The treatise 
of Wiiliam Benecke, entitled, System des Assekurantz und Bod- 
mereiwesens, in four volumes. A System of Insurance and Bot- 
tomry Loans, published at Hamburgh, as early as 1810, is stamped 
by the peculiar diligence and scientific accuracy of German pro- 
ductions. Mr. Duer has commended it with the warmth and 
appreciating spirit of a congenial mind. 


‘Tt is to Germany that the glory belongs of having produced, within a recent 
period, the most comprehensive and perfect work on Insurance and Maritime 
Loans that has yet appeared. It is at once the most scientific and the most prac- 
tical, the most copious and accurate, the most original and profound. The object 
of this admirable work is not only to exhibit fully the laws and usages of all the 
commercial nations of Europe, in relation to the subjects of which it treats, but 
from a comparison of their various and sometimes conflicting provisions, and a* 
searching inquiry into the reasons on which they are respectively founded, to 
deduce and ascertain the principles that from their superior equity or certain 
utility ought to be universally adopted. It abounds in new and striking reflec- 
tions, and it displays powers not only of laborious research, but of analysis, com- 
parison and generalization, that give to the author a just title to be ranked in the 
small class of patient and original thinkers. ‘The volumes of this work appeared 
at Hamburgh in successive years, beginning in 1805, but the complete edition, in 
five volumes, was not published until 1810. Its title, translated, is, ‘ A System 
of Insurances and Maritime Loans, deduced as well from the nature of the subject 
as the laws and usages of Hamburgh and the principal commercial nations of 
Europe, and adapted to the use of Insurers, Merchants and Lawyers ;’ and this 
title well expresses the character and extent of the work. Its author was 
William Benecké, a merchant of Hamburgh, who shortly after the completion of 
his labors removed to the city of London, and published there, in 1824, his well 
known and valuable treatise on the ‘ Principles of Indemnity in Marine In- 
surance, Bottomry and Respondentia,’—a treatise, which although principally 
extracted from, is in fact an inconsiderable portion of his original work. Mr. 
Benecké, after his removal to London, became an insurer at Lloyd’s. Whether 
he is still living I am not informed. An excellent translation in Italian, of the 
system of Benecké, was published at Trieste, in 1828, by Antonio Rossetti, a 
merchant of that city. It is from this translation that 1 have derived my know- 
ledge of the contents and merits of the original.’’ 


To Spain has been accorded the honor of giving to the world 
the Consolato del Mare, the earliest expression of the maritime law, 
and one of the lights which illumined the darkness of the middle 
ages ; but this great nation seems to live now only in the memories 
of the past. The chivalrous spirit of her early navigators, and the 
fire of her poets are alike extinguished ; and the sun, which once 
did not set upon her dominions, seems to have gone down on her 
empire, her literature and her laws. 
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It is natural to suppose, that a country, like Holland, on which 
the spirit of commercial life and liberty descended at an early 
period, would possess writers of uncommon interest on this sub- 
ject. Among these is Bynkershoek. ‘The law of Insurance occu- 
pies the fourth book of his Questiones Juris Publici, a posthumous 
treatise of this distinguished magistrate and author. There is 
another extensive work, entitled A/gemeene Verhandeling van de 
Heerschappy der Zee, eneen complet Lichaam van de Zee-Rechten, 
which contains a title on Insurance and Bottomry; but, unfortu- 
nately the learning preserved in the Dutch language, is left to 
slumber in the same obscurity with the heroes that lived before 
Agamemnon ; the general ignorance of this language among the 
scholars and jurists of the rest of the world prevents its treasures 
from being known abroad. 

In the English language, we may always refer with pride and 
advantage to the judgments of courts on questions of commercial 
law. ‘They possess a practical character which does not prevail 
to the same extent in any other form of discussions. They are 
pointed and direct, and meet and determine an individual case. 
They arise from the actual emergencies of business, and, therefore, 
emphatically deal with realities. ‘They unite a singular precision 
and fulness. No subject within their province has been illustrated 
with more care or spirit than that of Insurance. The judgments 
of Lord Mansfield in England, and of Mr. Justice Story in the 
United States, afford luminous expositions of this subject, which 
can never be referred to without a sense of gratitude and ad- 
miration. 

But the judgments of courts are inadequate by themselves to 
afford a complete and scientific view of a subject. They are to 
law what the French Memoires pour servir are to history — the 
materials from which the system is to be constructed. ‘Taken 
apart, they are little better than the ‘‘ mangled and scattered limbs 
of Osiris,” to which Milton has magnificently likened the dis- 
severed fragments of truth, but which, when collected together and 
recomposed, assume the character of Divinity. The author, or 
commentator, must gather up the scattered cases, the various and 
sometimes discordant expressions of opinion, and reduce them to a 
harmonious system, informing the whole with the fire of his own 
thoughts and studies. Each authority must be introduced in its 
proper place, and must illustrate and develop the principles of the 
subject. A careful method, and symmetrical arrangement will 
impart a philosophical character to such labors. 

The law of Insurance has been treated by several writers in the 
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English language; but it would be awarding to them very high 
praise, to say, that all had wrought in the spirit which we have 
indicated. Were this so, the subject would be exhausted, and 
there would be little or no opportunity for other expositors. 

The earliest English work, in which the learning of this subject 
is embodied with care and skill, is the System of the Law of Marine 
Insurances, published in 1786, by James Allen Park, afterwards a 
justice of the king’s bench. He took advantage of the recent ex- 
positions of some of its most important principles by Lord Mans- 
field, nor did he disdain the aids to be derived from foreign 
sources, Le Guidon, the foreign ordinances, and the writings of 
Roceus, Bynkershoeck, Valin, Pothier, and Emerigon. Jurispru- 
dence was chiefly cultivated at this period, in its practical bear- 
ings, and we cannot allow, even to this meritorious compiler, 
praise for the highest excellence. It is, perhaps, to certain preju- 
dices in its favor, as the first work on the subject which caught the 
eye of the profession, and to the distinguished character which the 
author sustained at the bar, rather than to the intrinsic merits of 
the work, to which it is indebted for its fame, and the substantial 
honor of the numerous editions through which it has passed. It is 
worthy of remark, that almost contemporaneous with this work, 
another treatise on the same subject appeared at Edinburgh ; 
Elements of the Law relating to Insurances, by John Miller, pub- 
lished in 1787. 

In 1802, Mr. Serjeant Marshall published his Treatise on In- 
surance ; but, though of more intrinsic value than that of his pre- 
desonen, wal more interesting and instructive in its development 
of the prine iples of the subject, it has never been able to supplant 
the other in the favor of Westminster Hall. In our country it has 
been at least twice reprinted, and has been enriched by notes of 
American cases by Mr. Candy; but it is now out of print, and we 
doubt, if the calls of the profession will ever require another edi- 
tion in the United States. ‘The labors of one generation are super- 
seded by those of their successors ; and this treatise seems already 
passing out of sight. We cannot bid farewell to a work, by the 
study of which we were first introduced to an agreeable depart- 
ment of jurisprudence, without offering our humble tribute to its 
clearness, its learning and its propriety of composition. 

There are other English writers on the subject; but none of dis- 
tinguished mark. Mr. Chancellor Walworth may astonish the 
reader by the array of those which he consulted in preparing his 
opinion in a certain case. Alston v. the Mechanics’ Mutual Insur- 
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ance Company of Troy, (4 Hill’s R: 329.)' “TI have examined,” 
he says, “ Millar, Weskett, Annesley, Hughes, Evans, Park, Beau- 
mont, Phillips, Emerigon, Blaney, Quenault, Gran, and Joliat, 
Vincent, Lafond, Persil, Merlin, Pardessus, Barclay, Paty, and the 
works of some other English and foreign writers on the subject of 
marine, fire and life insurances.”” We wonder that the learned 
chancellor did not also examine 


‘¢ Aleandrumque, Haliumque, Noemonaque, Piytaninque.”’ 


It is not, however, to Engiand alone that we are indebted for 
the treatment of this subject. As early as 1823, Mr. Phillips, of 
Boston, published his Treatise on the Law of Insurance ; after- 
wards in 1834, he published a supplementary volume; and again 
in 1840, the whole work, revised and improved in two volumes. 
This American work is entitled to take the lead, in practical value, 
of all other books on the subject. It is clear, methodical, precise 
and full. Asa manual for the lawyer, wherein he will find in their 
proper places all the cases on the law of insurance, it is invaluable. 
The author does not embark in any general disquisitions, or ele- 
mentary expositions ; but confines himself, with the rigor of Cuja- 
cius, to the texts of the courts; nil preter edictum Pretoris. His 
work has been repeatedly cited with respect in England ; and the 
first volume, at a time when the jurisprudence of our country was 
generally classed in Europe with the usages of the Esquimaux, 
was known to M. Pardessus, and enrolled by him in the list of 
important works on Commercial Law, which he has presented in 
the volumes containing his Cours du Droit Commercial. 'To Mr. 
Phillips belongs the great, we would call it, the transcendent praise, 
of producing the first original treatise on jurisprudence of any sub- 
stantial value in the United States.2) When he commenced his toil- 
some labors, the works of English authors, republished with Amer- 
ican notes, filled the market, and the whole profession, at each re- 





' In referring to this case we cannot forbear noticing the uncouth style in which 
the Chancellor alludes to a recent English editor of Park on Insurance; he calls 
him Barrister Hildyard. We should doubt the correctness, in point of grammar 
and of taste, of speaking of the learned author of the book now before us, as Lawyer 
Duer. Let it be confessed, however, that a vicious usage, derived from Ireland 
has given currency, we will not say sanction, to the word Counsellor as a prefix. 

2 We may be pardoned for mentioning another occasion of obligation to Mr. 
Phillips, as the founder of the American Jurist, a journal, which, for many years, 
aimed, by independent criticism, to enlighten ihe profession with regard to the 
merits of juridical productions, and otherwise to elevate the standard of learning in 
the country. It is enriched by many articles from his pen. 
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move of time, still dragged the lengthening chain of dependence 
upon the mother country. ‘The example he set has been followed, 
and the treatises of American authors are now read, quoted and 
praised, wherever jurisprudence finds a home. We are now re- 
paying the obligations of long years to Westminster Hall. The 
stream is turned back upon the fountain. 

We should not close this hasty survey without offering our hom- 
age to the beautiful sketch of the Law of Marine Insurance, fur- 
nished by Chancellor Kent, in his Commentaries. (Vol. III. Lee- 
ture 48.) Of all the various topics which occupy his pages, there 
is none which seems to stand out in more agreeable relief. It 
would require no ghost from the dead to assure us that this was a 
favorite subject in his mind. 
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Into this field Mr. Duer has now entered, by the publication of 
the present book. It will be observed that this treats only of two 
topics in the general subject, and is intended only as a herald of a 
large and complete treatise. ‘The reasons, which have induced 
him to send this little bark, in advance of the larger vessel, are set 
forth in the preface as follows :— 

‘The Lecture ‘ Of Representations ’ now published, is extracted from an exten- 
sive work on Marine Insurance, which the author during the past year has been 
engaged in preparing, and to the completion of which, all the hours of labor that 
the immediate duties of his profession may allow him, will hereafter be devoted. 
Although the views contained in this Lecture, it is believed, are fully sustained 
by the authorities, it must be confessed, that in some respects, they differ widely 
from those of former elementary writers, and hence, before he finally adopts them, 
the author is desirous to submit them to the critical judgment of the profession in 
England, as well as in the United States. He is also desirous to have the judg- 
ment of the profession on the general plan of his intended work, which is meant 
to embrace a wider range of research, a fuller discussion of principles, and a more 
thorough and critical analysis of the adjudged cases than have been hitherto 
attempted. Of this plan, and of the mode of its probable execution, he is willing 
that the Lecture now published, with its Notes and Illustrations, shall be regarded 
not merely as a sufficient, but as a favorable specimen. For its actual imperfec- 
tions he has no apology to plead. It is not a hasty production, but the result of 
much labor and of a frequent and careful revision. 

‘* Another motive for the publication at this time of the Lecture and Notes re- 
mains to be stated. If the decision of the Court of Errors of New York, in 
Alston v. The Mechanics’ Mut. Ins. Co., (4 Hill, 330,) and that of the Supreme 
Court of Massachusetts, in Bryant v. The Ocean Ins. Co., (22 Pick. 200,) are 
erroneous, the error is of such practical importance, that it is highly expedient 
that it should be condemned without delay, by those who are competent to judge. 
A suitable expression of their opinions, it is hoped, will be drawn forth by the 
observations on those decisions, that the author has felt it a duty to make.’ 





' The opinion of Walworth, Ch., in Alston v. The Mech. Mut. Ins. Co., which 
should be read in connexion with the observations in Note IX. (p. 153,) will be 
found in the Appendix, p. 229. 
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**The Preliminary Lecture, discussing the litigated question, whether Marine 
Insurance was known to the ancients, is published without alteration as it was 
delivered, as introductory to a course, of which unforeseen circumstances pre- 
vented the completion. That it conveys much practical knowledge in the usual 
sense of the term, is not pretended, but it will, perhaps, be read with some plea- 
sure by those members of the profession who have cultivated an acquaintance 
with the civil law, and retain their love of classic learning.”’ 


The introductory lecture embraces some topics with regard to 
the sources of the law of insurance, on which we have already 
touched. Perhaps we should not be willing to adopt, in its full 
extent, his suggestion that it is not to be viewed merely as a branch 
or division of the municipal law ; but we join with him in reliance 
upon the decisions of foreign courts — the provisions of foreign codes, 
and the opinions and reasoning of foreign jurists. ‘ From these 
sources,”’ he says, “it is my intention in these lectures to draw 
freely and largely — not for the mere purpose of illustration and 
comparison, but with the practical object of ascertaining the exist- 
ing state of our own law; and, if I mistake not, a clear and steady 
light, guiding us to safe conclusions, may thus be thrown on many 
perplexed and doubtful questions, yet undecided, in our own courts, 
‘and unsettled in the practice of merchants and insurers.” 

The question, whether marine insurance, as practised in modern 
times, was known to the ancients, is discussed by Mr. Duer with 
the freedom of a scholar, and the acuteness of a jurist. He admits 
that the silence of the Roman law is an argument of great weight ; 
but he thinks it may be reasonably doubted that it is entirely con- 
elusive. In a brilliant sketch we are reminded of the extensive 
and flourishing commerce of many of the ancient cities and states, 
of Tyre, Carthage, Corinth, Athens, Rhodes, Alexandria; and it 
is urged as highly improbable that a contract of such easy invention 
as marine insurance and of such utility, that it seems almost neces- 
sary to the existence of an extended commerce, was wholly 
unknown; since, judging from the ordinary relations of things, 
insurance is the certain product, or necessary adjunct of an 
extended commerce. Nor was the navigation of the ancients 
free from perils, or diminutive in its character. Without the 
mariner’s compass, the cautious Palinurus was constrained to hug 
the shore or to creep along under the uncertain guidance of the 
stars. Still the Mediterranean sea was reticulated by the tracks 
of the keels of commerce ; and the corn of Egypt, the riches of the 
Kast, and the plunder of provinces, were swept to Rome, 


quo pruna et cottana vento. 




















DUER ON MARINE INSURANCE. 491 


The presumptions founded on the extent of commerce in antiquity, 
and the perils attendant thereon, are strengthened by the extensive 
use of bottomry among the Romans. And Mr. Duer urges with 
great force, that, if we were wholly ignorant of the laws of the 
Romans, but knew from history the extent of their commerce, we 
should deem it far more probable, that marine insurance was in 
frequent and general use, than loans on bottomry and respondentia ; 
for these plain reasons, that the contract of insurance is simpler in 
its provisions, less onerous in its terms, more easy to be effected, 
and of far wider utility. 

There are two passages in Livy, and one in Suetonius, from 
which different persons have drawn opposite conclusions on this 
subject. It appears from Livy, that on two occasions,’ during the 
republic, the government of Rome, for the encouragement of the 
merchants, who had contracted to supply its armies abroad with 
munitions of war, provisions and other commodities, agreed to 
bear all losses that might happen to the cargoes during the voyage, 
from hostile capture or the perils of the sea. Suetonius* mentions 
that at a later period, and during a season of apprehended scarcity 
at Rome, the emperor Claudius encouraged the importation of corn 
for the use of the capital, by promising to those who should engage 
in the traffic a similar indemnification. Susceplo in se damno, si 
cui per tempestatem accidisset. In each of these cases, according 
to Mr. Duer, the government became, in the strict and proper sense 
of the term, the insurer of the merchant, assuming the risks of each 
voyage, in consideration of the benefit the public would derive from 
its successful completion. They, therefore, tend by a reasonable 
inference to establish the fact, that the contract of insurance, as 
now understood, was in actual use. It is quite incredible, in the 
opinion of our author, that it was only in the cases preserved by 
the historian, that the desire to be protected by insurance was felt, 
and almost equally incredible, that the guaranty of the government 
was the only security—the only means of indemnification ever 
sought to be obtained. 

It has been urged, on the other hand,’ that these passages do 
not amount to evidence of a separate and independent contract of 
marine insurance ; that they merely indicate a contract of purchase 
and sale, emplio vendilio, with a particular stipulation as to the 
party who was to bear the risk of the commodity sold, or a /ocatio 
conductio, transvehendi causé —a contract for the conveyance solely 





' Liv. L. 23, § 49; L. 25, § 3. * Sueton. Lib. 5, § 2. 
* Reddie on Maritime Commerce, 107. 
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of commodities, with a special stipulation as to risk. And although 
it appears that the Roman government agreed to bear the risk of 
the perils of the sea, it is argued, that in these and some other 
analogous cases in the Digest, the contract or agreement to under- 
take the risk, was merely accessary to another principal contract, 
which implied an exchange of commodities for other value, or the 
conveyance of commodities for hire or freight. There are numer- 
ous examples in the Digest, in which a party who is not legally 
responsible for the risk of a thing, consents to take it upon himself ; 
thus, the workman, who undertook to set precious stones, might 
burden himself with the loss of the articles intrusted te him, through 
fortuitous accidents. But here too there had previously intervened 
a principal contract, of which the ordinary legal effects were, that 
one of the parties should bear the risk of the loss, through in- 
evitable accident, of the things which formed the subject of the 
contract ; and it was only by a clause which the judge had declared 
legal, that the other party took these risks upon himself. 

It is admitted, that this approaches very near to the contract of 
insurance ; but yet it must be acknowledged, that none of these 
texts mention a principal contract, by which one of the contracting 
parties, in consideration of a premium, premium periculi, from the 
other party, binds himself to repair the damage which irresistible 
or inevitable events may occasion to the property of the latter. 
And this brings us to the grand difficulty of the argument, arising 
from the entire omission of the subject of insurance in the Roman 
law,' a difficulty much sharpened by the circumstance, that the 
analogous contract of bottomry is fully and carefully treated. Mr. 
Duer, not dissembling the greatness of this difficulty, suggests, that 
if marine insurance was known in the time of Justinian, it was, 
probably, confined to the maritime cities of the empire, and existed 
‘in each, not by virtue of any positive law, but as a local usage ; 
that it was a custom of merchants, and that it was, either by the 
merchants themselves, or by local tribunals, that all questions aris- 
ing under it were probably determined. Such was the form in 
which insurance arose in modern Europe. Merchants were its sole 
inventors ; the custom of merchants supplied the rules by which it 
was governed, and, for a long period, all questions occurring under 





? Contrary to the inaccurate usage of Wood, Blackstone, Halifax, Browne, and 
other English writers, Mr. Duer adopts the modern phrase, which is invariably em- 
ployed by the jurists of Germany, and, we believe, of the rest of the continent, the 
Roman Law, instead of the Civil Law. The latter term, as applied to the Roman 
law, fails in distinctness; for every system of jurisprudence has its Corpus Juris 
Civilis, its Code Civile, its Civil Law. 
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it, were decided, either by the arbitration of merchants, or by tribu- 
nals specially established for their use. The contract and law of 
insurance were unknown to the tribunals and magistrates, by whom 
the general laws of the Roman empire were administered, and 
must have been equally unknown to the jurisconsults, from whose 
writings the laws of Justinian were principally extracted. It is 
admitted, that it was otherwise with the contract of bottomry. 
This was familiar to the knowledge of the Roman jurists, and a 
favorite object of their study, and ample provisions touching it were 
embodied in the Imperial Digest. Mr. Duer thinks that it may 
well have happened, that marine insurance, retaining its original 
form of a mercantile usage, continued a stranger to the laws of 
Rome, while maritime loans were first adopted, and then protected 
and cherished by the same laws, with more than ordinary care and 
affection. It isa singular fact, which does not seem to admit of 
question, that the framers of the Justinian code do not appear to 
have included in their labors, all maritime laws that were in force 
even in their own day. The rules governing insurance may have 
been omitted, from the same causes that led to the exclusion of 
other branches of commercial law. ‘Thus, for example, there are 
no laws defining and prescribing the relative rights and duties of 
owners, masters, and mariners ; none for the regulation of freight, 
and the wages of seamen. ‘The conclusion, that no such laws 
existed, seems improbable. And the rules governing insurance 
may have been omitted from the same causes that led to the exclu- 
sion of other branches of commercial law. 

A remaining difficulty, of no slight consequence, is met by Mr. 
Duer as follows : 

‘** The very statement I have made, suggests an inquiry that demands a reply. 
How shall we account for this exclusion from the Justinian code, of the most 
appropriate and most important subjects of maritime law? How can we reconcile 
it with the known plan and intentions of its framers! or with the course, that, in 
relation to other subjects, they constantly observed? I shall not seek to evade 
these questions. If I mistake not, Justinian has himself replied to them, and it 
is in the Pandects that we shall find the solution we desire. When Trebonian 
and his associates, under the auspices and orders of Justinian, commenced their 
labors, an ample code of maritime laws, probably embracing all the subjects 
which they omitted, was not only in existence, but was in actual force as law 
throughout the empire, and had been so for a series of ages. Those who have 
directed their attention to the subject, will at once understand, that I refer to the 
laws of Rhodes, framed in the age of her commercial grandeur, when she claimed 
and possessed the dominion of the seas, and long and justly celebrated, (if we 


receive the testimony of Cicero and other ancient writers,) for their accuracy, 
equity and wisdom.' It is uncertain whether the authority of these laws was 





1 Strabo, Lib. xiv. Cicero pro lege Manilia. 
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admitted and followed by the tribunals of Rome, under the republic, but that they 
were adopted by an early decision of Augustus, and declared a part of the law of 
the empire, is an established and undoubted fact. In a subsequent age, the deci- 
sion of Augustus was confirmed and renewed by Antoninus Pius. The edict of 
this emperor, a rescript in answer to a case submitted for his decision, is very 
different in its form from our modern laws ; but as it is exceedingly brief, and a 
good specimen of the style in which the masters of the world were accustomed to 
address their subjects, your patience, I am sure, will not be wearied by its recital, 
I translate it in these words: ‘ The earth is subject to my dominion. The seas 
to that of the law. Let the case be determined by the Rhodian law, on naval 
affairs, the provisions of which I direct to be observed in future, in all cases where 
they are not repugnant to the laws of Rome. The same decision was formerly 
made by the divine Augustus.’' We have now reached the evidence of which | 
spoke. ‘This edict of Antoninus is republished by Justinian. It is inserted in the 
Pandects, and no other reason for the insertion, | apprehend, can be given, than 
the intention to confirm its authority. Justinian then, following the example of 
his predecessors, adopts the Rhodian laws, and directs them to be observed in all 
cases, not provided for in his own, and hence it is, that on most of the subjects, 
and those the most important, which these laws must have embraced, his own 
are silent. ‘To have reénacted the Rhodian laws by a special adoption of each 
provision, would have been a waste of time and diligence. They were already 
collected and published in an appropriate form; as to them, the labor of selection 
and arrangement so imperatively required, in other branches of the Roman law, 
was unnecessary. It had been already performed, and the laws as they stood, 
were its result. To secure their future observance, nothing more was necessary 
than to proclaim again their authority. It is then to the Rhodian laws, that we 
should direct our researches. It is there that we should seek for evidence of the 
existence of insurance, since it now appears, that if any positive regulations of the 
contract existed, it is in the Rhodian, not in the Justinian code, that we might 
reasonably expect to find them. It unfortunately happens that the necessary 
examination cannot now be made. The genuine laws of Rhodes are no longer 
extant. It is true that certain laws denominated Rhodian, have been published in 
modern times, and have been illustrated by learned annotations and laborious 
commentaries, but the laws thus published, are, not only imperfect and confused ; 
their authenticity is more than doubtful. Bynkershoeck, Heineccius and Emeri- 
gon, condemn and reject them; and the resistless logic of Azuni, in an express 
dissertation on the subject, has fixed, indelibly, the marks of forgery on the entire 
collection.” 

‘* Here, then, on this topic, our inquiries and speculations cease. Whether 
marine insurance was known to the ancients, must still remain a question of mere 
probability. ‘That it can ever be decided by positive evidence, we have little 
reason to expect. In supporting the affirmative of this question, it is a presump- 
tion only that I have sought to establish. I have meant only to affirm, and have 
endeavored to prove, that this presumption is fair, reasonable and consistent, and 
that its force is scarcely weakened, far Jess is it annulled by the hostile arguments 
that have been arrayed against it.”’ 


It would be presumptuous in us to intimate a difference from a 
conclusion, so well sustained by the careful inquiries, and ingenious 





' Dig. Lib. xiv. Tit. 2, L.9. Vide Note 11. * See Appendix, Note 11. 
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reasoning of Mr. Duer, fortified too by the Laconie confidence 
of Boucher,' the quiet assent of Loccenius, and the grave and 
authoritative opinion of Emerigon. It was left to M. de Savigny, 
the ornament of our own age, to establish the fact, contrary to the 
impressions of many centuries, that the Roman law was never lost 
during the dark ages, but was preserved in the municipalities, and 
descended by an unbroken succession to the states of modern Europe. 
It is in the spirit of German criticism, which is so well justified by 
the additional success of Niebuhr, that an American author bas 
undertaken to declare the unwritten laws of the ‘Roman empire. 
There are some, to whom the audible silence of the texts of these 
laws may afford an argument against the conclusion sought to be 
established ; but all will applaud the learning, the sagacity and the 
criticism, by which it is sustained.* 

The other topic, considered by Mr. Duer, is that of Representa- 
tions in the contract of Insurance, their qualities, construction and 
effect. ‘This occupies one lecture, sustained by a large body of 
annotations. 

The definition of a representation given by Mr. Marshall, and 
adopted in many judicial opinions, is as follows ; “‘ a collateral state- 
ment, either by writing, not inserted in the policy, or by parol, of 
such facts or circumstances relative to the proposed adventure, as 
are necessary to be communicated to the underwriters, to enable 
them to form a just estimate of the risks.” Mr. Duer begins by 
exhibiting the objections to which this is liable. In the first place, 
it is not essential to a representation that it should be made by 
parol, or by a writing not inserted in the policy ; it may be con- 
tained in the policy itself. Although it may be true that every 
affirmation of a fact contained in a policy, howsoever expressed, is 
construed as a warranty; still, when the statement relates not to 
facts, but to the information, expectation, or belief of the party, it 
cannot be thus construed ; and it is equally clear, when the parties 
declare that the statement, although positive in its terms, shall be 
construed as a representation, and not as a warranty, the intention 





' Tl est faux que ce soit les Juifs, comme le prétend Giovan Vilani, et aprés lui 
Cleirac et autres auteurs, qui soient les inventeurs du contrat d’assurance, puisque 
les Romains l’ont connu et pratique. Droit Marit. c. 29, § 1250. 

* Hunc contractum (assecurationis sc.) veteribus non plane ignotum fuisse. Lib. 
2, c. 5, n. 2. 

3 It seems to be clear that insurance was unknown to the Greeks, as well as to 
the Phenicians and Carthaginians. Even the elaborate researches of Boeckh have 
not brought to light any traces of it in the Public Economy of Athens. 
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so declared must supersede the general rule. In the second place, 
it is not universally true, that a representation is a collateral state- 
ment, and no part of the agreement. ‘This position would be cor- 
rect, were it only on the ground of fraud, that a representation is 
permitted to avoid the policy ; but as a positive representation, if 
materially untrue, discharges the insurer, whether its falsity pro- 
ceed from design, mistake, or accident, every such representation 
would seem to be as truly a part of the agreement as a warranty 
in the policy. In the tyird place, ,a representation is not con- 
fined to facts necessary to be communicated to the underwriter, 
if the necessity meant is that which arises from the duty of the 
assured. 

From the analysis to which Mr. Marshall’s definition is here 
subjected, we may infer the careful nature of Mr. Duer’s inquiries, 
His own definition is as follows ; “a representation is a statement 
of facts, circumstances, or information, tending to increase or 
diminish the risks, as they would otherwise be considered, made 
prior to the execution of the policy, by the assured or his agent, to 
the insurer, in order to guide his judgment in forming a just 
estimate of the risks he is desired to assume. It is usually made 
by parol, or by a writing not inserted in the policy, but when the 
intention as to the construction is sufliciently declared, may be 
expressed in the policy.” 

This definition paves the way to the consideration of the subject 
under different heads, the general character of which will appear 
from the following synopsis : 

I. The first class of representations is of facts termed positive 
representations ; and these are again divided into affirmative and 
promissory. —In what cases a positive representation may be 
proved. — The rules that govern the construction of a representa- 
tion ; and herein, when they are construed as referring to an ex- 
pectation, or to the intentions of the party, the effect of usages, of 
representations to the first underwriter, and of deceptions where 
the first underwriter is used as a “decoy duck,” or ‘ dolphin 
who leaps from the water that others may follow,” according to 
the more classical image of the continental writers. — Next, the 
essential qualities of a valid representation, and upon what grounds, 
and to what extent, a misrepresentation affects the policy ; and 
herein in what cases materiality to the risks is necessary to be 
proved, what is meant by the falsity of a representation, and what 
are the effects of its falsity upon the validity of the contract, and 
the liability of the insurer, when intentional and when accidental, 
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and the interesting and open question as to the effect of a transi- 


tory breach.’ 

II. ‘The second class of representations embraces those in 
which the assured, without asserting the truth of the facts to which 
they relate, limits his statement to the information he has received. 

III. The last class embraces those in which the assured, making 
no positive affirmation or engagement, states his own intentions, 
expectations, or belief, in regard to an event or fact favorable to the 

' 


risks. 

It will be seen that this lecture is different in its materials and 
texture from that relating to the antiquity of Marine Insurance ; it 
is, however, none the less free and flowing in its style, nor less 
clear and cogent in the mode of presenting the subject. It is not 
difficult to discern the influence of the example of his foreign 
masters in jurisprudence, particularly the French, on the manner 
of the author. He does not confine himself to the enunciation of 
the dry rules of law, in the spirit of the English lawyer, but ex- 
pounds them with a philosophical fulness, opening the reasons on 
which they are founded, and their relation to each other. Sur- 
veying the subject from an elevated point of view, he is able to 
present it in its proper proportions, and to correct the errors into 
which others have fallen. Such a view of any portion of our law 
cannot fail to be hailed with more than pleasure by the student, to 
whom the light of jurisprudence shines gladsome, only when rea- 
son illumines the page. ‘I’o the lawyer, already engaged in the 
contentions of the forum, or the other perplexities of business, it 
will have a practical value, from the accuracy of its details, and 
the careful analysis which it presents of the authorities illustrating 
the subject. 

This appears chiefly in the “ Notes and Illustrations,’ which 
follow the Lecture, and occupy the larger part of the work. They 
are twenty-seven in number, and are appended, by means of 
references, to passages in the text, each being by itself a copious 
and instructive dissertation on some point of the Lecture. In the 





' In discussing this question Mr. Duer puts the following case: ‘* The master of 
a vessel represented as neutral, when lawfully detained for search by a belligerent 
cruiser, refuses or neglects to produce the necessary documents, shewing her na- 
tional character. By this act the vessel becomes liable to seizure, and if, for that 
cause, she is captured and condemned, the underwriters would be exonerated from 
the loss ; but it so happens that the vessel is released, pursues her voyage, and is 
afterwards lost by the perils of the sea; are the underwriters now liable?” Are 
there not some strong analogies from the rules governing deviations that will assist 
in determining this question? See the Ship Blaireau, 2 Cranch, 257. 


VOL. VI.—NO. XI. 63 
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course of these, Mr. Duer handles the opinions of writers and of 
judges with freedom, but in the spirit of that criticism, to which 
truth is more an object of regard than names, however distin- 
guished. We have already seen the defects which he has indi- 
cated in Mr. Marshall’s definition of a representation. Passing 
fromm words to things, from the proverbial perils attending all defi- 
nitions to the weighty difficulties in stating the exact law, when it 
is to be extracted, like a square root, from a large sum of cases, 
he does not hesitate to correct an author, ‘so laborious and gen- 
erally faithful” as Mr. Phillips, with regard to an important doc- 
trine. We would refer to this discussion as an interesting exam- 
ple of the character of his criticisms. 

It seems that Mr. Phillips has stated, as a decision of the su- 
preme court of the United States, in affirming a judgment of Mr. 
Justice Story,’ that “ the master is not to be considered the agent 
of the assured in regard to the communication or concealment of 
facts respecting the navigation and situation of the ship, and that 
his acts, neglect, or fraud in regard to such communications were 
not imputable to the assured, and that a policy, made upon a mis- 
representation on [or] concealment of such faets by the master, is 
valid.” It cannot be disguised, that the enunciation of this prin- 
ciple is calculated to excite surprise ; nor can we doubt, that the 
reader will join in the gratification and conviction with which we 
have perused Mr. Duer’s answer to Mr. Phillips’s gloss.* His 
conclusion is that the supreme court of the United States, so far 
from having determined that the concealment or misrepresentation 
of material facts by the master, when the assured acts in good 
faith, can never avoid the policy, has given its authoritative sanc- 
tion to the opposite and far more reasonable doctrine ; that, while 
the relation of principal and agent subsists between the owner and 
the master, it is the legal duty of the latter to communicate mate- 
rial facts, and that his fraud or neglect, in the discharge of his 
duty, may vitiate the contract. 

But the most important criticism is that which is directed at a 
principle, having the recent sanction of the court of errors in New 
York, in a case where Mr. Chancellor Walworth delivered an 
elaborate judgment,’ and also of the supreme court of Massachu- 





? Gen. Int. Ins. Co. v. Ruggles, 12 Wheaton’s R. 409. 

* Duer on Marine Insurance, 209. See also, p. 218, for another criticism on Mr. 
Phillips. 

3 Alston v. Mechan. Mut. Ins. Co., 4 Hill’s R. 330. The judgment of Mr. Chan- 
cellor Walworth is preserved by Mr. Duer in his Appendix. 
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setts, in a case, where Mr. Justice Wilde pronounced the judgment 
of the court.'' ‘These cases assert a distinction between a repre- 
sentation of past and of future events or facts. It is admitted, that 
a representation of past events must be substantially true, in order 
to sustain the policy ; but it is said, that a representation of future 
events is to be construed as expressing merely the intentions or 
expectations of the party at the time of making it, and that its 
failure does not affect the policy, unless it is proved to have been 
made with an intent to deceive. It is not a little singular, that the 
two learned judges not only do not refer to the numerous decisions 
in which the contrary doctrine has been declared, but seem to 
slumber in entire ignorance of their existence. The chancellor, 
alluding to an expressive term applied by Mr. Marshall, and 
after him by Mr. Duer, to the latter class of representations, says ; 
‘“‘nor do I find any such thing as a promissory representation men- 
tioned in the decisioys of the courts.” Qui heret in litera, heret 
in cortice. ‘The phrase may not appear in the cases; but Mr. 
Duer shews, that the thing has been recognised in numerous 
authorities ; and that representations, strictly promissory in their 
nature, must, like other representations, be substantially complied 
with, in order to sustain the policy. ‘The paramount importance 
of correcting an error, so vital, and sanctioned in such quarters, 
justifies the careful scrutiny, to which he has subjected the cases.? 
It remains to be seen if the courts, that have fallen into this error, 
will be willing to retrace their steps, and adopt the rule which Mr. 
Duer has established on such impregnable foundations. 

It has been a source of some surprise, to observe the number of 
errors into which writers and judges have fallen, even within the 
limited range of the topics to which these Notes and Illustrations 
relate. Unless this should be a peculiar field of error, the exten- 
sive portion of the Law of Insurance, which remains untouched in 
the present publication, must afford ample opportunities for the 
exercise of Mr. Duer’s accuracy, and learning. ‘The high interest, 
with which we regard this work, and the value which we attach to 
his expositions of the law, render us anxious that he should exe- 
cute his original plan, and give to the world a Treatise on the 
whole subject, in which we may find the Law of Insurance re- 
duced to a system, as by a master hand, and its principles accu- 
rately determined and explained in the light of reason, and in 
harmony with the adjudged cases. 





' Bryant v. The Ocean Ins. Co,, 22 Pick. 200. 
* Note IX. pp. 139-156. Note 1V. pp. 114-129. Note XXI. pp. 193-195. Note 
XXVIII. pp. 218-228. 
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There is one matter, to which we allude with diffidence ; for the 
care and thought with which the present work has been composed, 
enforce an unfeigned distrust in our own opinion, where it seems 
to differ from that of the author. He will pardon our boldness in 
suggesting that the present form in which the subject is treated, 
does not appear to be that which is best calculated for an exten- 
sive ‘l'reatise. ‘The Notes and Illustrations constitute a most 
essential part of the work. But each stands by itself, as we have 
already intimated, and the whole are a series of juridical disserta- 
tions — “ exercitations ”’ Mr. Hargrave might have called them ” — 
all pertaining to the same general subject, but still wanting be- 
tween themselves those golden links of connection, which should 
bind together a complete work. The voluminous annotations 
which have been appended to Coke on Littleton, although re- 
dundant with learning and acuteness, have enhanced the repulsive 
character which this venerable book wears in the eyes of the stu- 
dent. Perhaps nothing commends a work so promptly, as that 
method, in which the mind clearly discerns the whole subject, and is 
made to feel at each stage a continuous and uninterrupted progress. 
“Notes are often necessary,” says Dr. Johnson in his preface to 
Shakspeare, “‘ but they are necessary evils. Particular passages 
are cleared by notes; but the general effect of the work is 
weakened. ‘The mind is refrigerated by interruption ; the thoughts 
are diverted from the principal subject; the reader is weary, he 
suspects not why; and at last throws away the book which he has 
too diligently studied.” Even the fascinating notes of Gibbon 
often disturb the powerful progress of his text. It is true that the 
whole law of Insurance may be contained in notes, like those of 
Mr. Duer’s, but it will be in fractions. Were it not better, if they 
were brought together, as a unit? 'The yellow corn is not left to 
nod in separate sheaves, but is thrashed and garnered into one 
granary. 

To transfer the notes from the close of the Lecture to the foot of 
the page would hardly be advisable. ‘The rivulet of text would 
meander through meadows of annotation, and might at times, we 
fear, seem to the disappointed student to be lost in sand. The 
method of the German hand-books, which has never found favor in 
England, though it has been more than once adopted in our 
country,’ presents some advantages for the scientific treatment of 





' Dr. Lieber’s valuable work on Hermeneutics is composed in this method ; so 
also is his Political Ethics. The English publisher of the latter work thought this 
method was not meet for English tastes, and degraded the illustrations to the foot 
of the page. 
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a subject. According to this, the notes and illustrations are intro- 
duced into the body of the page, being printed in a smaller type 
than the text, which contains the main principles of the subject. 
The alternation of the large and small type imparts to the page the 
appearance of a chiaro’scuro. 'The student may pursue the sub- 
ject in the chain of its important principles; or, according to his 
inclination, pause in the more elaborate discussions of the interme- 
diate illustrations. This manner of arrangement would, perhaps, 
constrain the author to cast his series of Lectures into the form of 
chapters and minor subdivisions. But our inclination is in favor 
of the manner adopted by the French writers, and by Mr. Justice 
Story, wherein the subject is developed in a continuous treatise. 

It will be seen that our criticism points, according to the lan- 
guage of the profession, toa matter of form, and not of substance. 
But we have entire confidence in the skill and judgment, no less 
than the learning and general ability, with which Mr. Duer will 
mould the complete treatise, which he has led us to expect from 
him. And in conclusion, we would express our conviction, that a 
work, embracing the whole Law of Insurance, wrought in the 
spirit of the present publication, and possessing the unity proper 
to the subject, must take its place among the most important 
treatises on Commercial Law in all the nations, and secure to its 
author no small portion of the juridical fame, which has been 
obtained, through labors in the same field, by Casaregis, Heinec- 
cius, Emerigon, Pardessus, and Story. 





Recent American Decisions. 


Supreme Judicial Court, Maine, Penobscot County. At Bangor. 


Henry Warren v. Henry Warren.’ 


The certificate of a notary, that he sent notices of non-payment to the several 
parties to a bill, is sufficient evidence to charge an indorser when the bill is 


payable at a bank. 
When no appropriation is made, at the time of payment, by either the debtor or 





! This case was decided during the reportership of Mr. Appleton, but has never 
been published ; it has been reported for us by that gentleman. 
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creditor, the law will make the appropriation upon the presumed intention of 
the debtor, and in a manner most beneficial to him. 

A payment is to be applied rather to a debt, of which the non-payment would ex- 
pose the debtor to some penalty, and to costs and damage, or a payment of 
which his honor might be concerned, rather than to a debt, the non-payment 
of which would not be attended with any such consequences. 

A payment is to be applied to the discharge of a debt for which a surety is bound, 
rather than one where the debtor is alone liable. 

Proof that more than six per cent. per annum has been taken, the witness being 
uncertain as to the amount of usury, but supposing it to be one and a half or 
two per cent. a month, does not establish the fact of usury so as to entitle the 
defendant to a reduction of damages, or to costs. 


Tuts suit was brought on a bill of exchange, bearing date 25th 
June, 1836, and drawn by Sabin Pond & Co. upon Charles Rams- 
dell, and by him accepted, to the order of the defendant, and pay- 
able at the Suffolk Bank, Boston, in four months from date, for the 
sum of twenty-two hundred dollars. The parties all resided in 
Bangor. ‘To prove demand and non-payment and notice thereof 
to the defendant, the plaintiff introduced the notarial protest of 
Charles Hayward, the substance of which, so far as is material in 
this case, will be found in the opinion of the court. 

The defendant called Charles Ramsdell, who, being released, 
testified that the defendant indorsed the bill for his accommoda- 
tion and benefit, and that he sold the same to the plaintiff and re- 
ceived pay therefor at a discount of more than six per cent. per 
annum ; that he could not state the rate of discount, but supposed 
it to be at the rate of one and a half or two per cent. a month ; that 
on the morning of the 27th May, he called on the plaintiff, and 
stated to him his means of paying this draft ; that he could obtain 
fourteen hundred dollars at Bucksport, and that the plaintiff had a 
note belonging to him against Messrs. W. 'T’. & H. Pierce for eigh- 
teen hundred eighty-four dollars and sixteen cents, on which he 
(the plaintiff) had advanced thirteen hundred and fifty dollars, 
which would soon become due; that he would that day pay him 
fourteen hundred dollars, and that he should soon have the bal- 
ance ; that the plaintiff agreed to send and get the bill, free from 
expense, and to wait on him for the balance ; that no definite time 
was fixed ; and that the witness precured the fourteen hundred 
dollars and paid the same to the plaintiff, taking his receipt bearing 
date the 28th May. 

The note of Messrs. W. T. & H. Pierce was due the 4th of 
June, 1836, and was paid the 29th of the same June. The amount 
due thereon was $1895 01. 


Suepey J., who tried the cause, being of opinion that this testi- 
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mony constituted no legal defence to the balance due on the bill, 
nor any appropriation by agreement of parties of the amount to 
become due on the Pierce note to the payment of this bill, the 
defendant consented to be defaulted, subject to the opinion of the 
court, whether the protest proved a legal demand and notice, and 
whether the law will appropriate the balance of the Pierce note to 
the payment of the bill in suit of the acceptor. Ramsdell was not 
indebted as principal to the plaintiff in any other sum at the time it 
was paid, although indebted to him in other sums at that time, as 
surety for others; and if the court should be of opinion, that the 
testimony proves an appropriation of the balance, or that the law 
will so appropriate it, then the clerk is to ascertain and report such 
balance to be so applied, and if the plaintiff is entitled to recover, 
judgment is to be rendered for what may be adjudged due; if not 
so entitled, then the default is to be taken off and a nonsuit is to 
be entered. 


H. Warren and J. Appleton for the defendant. 


1. The only evidence that notice was sent to the indorser, is de- 
rived from the certificate of the notary. That certificate states that 
notice of non-payment was sent. From the description of the no- 
tice transmitted — and that description affords the only knowledge 
the court have in relation thereto —it does not appear that the bill 
was ever presented. ‘The non-payment of a bill is not enough to 
charge an indorser, nor is notice of that fact alone sufficient. The 
bill has remained unpaid because it was never presented ; and if 
such be the fact, the defendant is released from all liability. Bou(t- 
sonv. Welsh, (32 E.C. & R. 284); 24 Am. Jurist, 165; Chitty 
on Bills, 9th ed. 501; Solarte v. Palmer, (2 Clark & Finnelly, 9) ; 
Strange v. Price, (2 Perry & Davison, 278); Shedd v. Brett, (1 
Pick. 406.) 

2. The note of Pierce was appropriated to the payment of this 
draft, Hunt v. Nevers, (15 Pick. 500.) If not appropriated by the 
act of the parties, it is by the law. The law appropriates the 
payment (in the absence of any special designation) according to 
the presumed wish and interest of the debtor, and to pay his own 
debt rather than that where he is surety. The creditor can only 
elect when the appropriation is a matter of indifference. Here it 
is for the interest of the debtor that the appropriation should be to 
pay this demand. 1 Ev. Poth. $ 5380. Baker v. Stackpole, (9 
Cow. 435) ; Hitton v. Burleigh, (2 N. H. Rep. 196) ; Pattison v. 
Hull, (9 Cow. 747) ; Gass v. Stinson, (3 Sum. 98) ; Devaynes v. 
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Noble, (1 Mer. 604); Seymour v. Van Slyck, (8 Wend. 403) ; 
Gwin v. Whitaker, (1 Har. & John. 754.) 

3. This was a loan of money, on accommodation paper, at a 
higher rate of interest than six per cent. It is usurious. Utica 
Ins. Co. v. Tillman, (1 Wend. 555); Munn v. Commission Co. 
(15 John. 55) ; Powell v. Waters, (8 Cow. 669, 696.) It is usury, 
though the party may never have heard of the law, or even may 
have supposed that he was not violating its provisions. Childers v. 
Dean, (4 Rand, 406); Marsh v. Martindale, (3 B. & P. 154); 
Maine Bank vy. Butts, (9 Mass. 49.) Here more than the rate was 
taken— the precise amount is uncertain. The law has been vio- 
lated, and the defendant is entitled to costs. 


Rogers and A. G. Jewett for the plaintiff. 


1. It is conceded that there should be notice, express or implied, 
of dishonor. The protest states that the note was dishonored, and 
that the parties were duly notified of non-payment. ‘The court 
will presume the notice sent, when not produced by the defendant, 
to have been suflicient. 

2. 'The defendant is a stranger to the transactions between 
Ramsdell and the plaintiff, and has no rights in relation to the appro- 
priation of the money. Here there was no payment by the debtor. 
The pledgee received funds from the avails of the thing pledged. 
He has collected certain funds belonging to Ramsdell, and may 
apply the same as he chooses; but the doctrines of appropriation 
of payment do not apply. 

3. The idea of usury is excluded by the facts proved. It is 
the case of the mere sale of a note. If usury, what was the excess ? 
The evidence shows no data upon which the court could render a 


judgment on that question. 


The opinion of the court was delivered by 

Tenney J. This suit is upon a bill of exchange, payable at the 
Suffolk Bank, in Boston, against an indorser. Three questions are 
presented for our determination. 1st. Is there sufficient evidence 
of notice to the defendant of the dishonor of the bill, to render him 
liable ? 2d. Shall the balance in the hands of the plaintiff, arising 
from the note against 'T. W. & H. Pierce, be applied towards the 
payment of the bill? 3d. Was there such an usurious considera- 
tion for the contract as to affect the damages or costs ? 

The protest of the notary shows, that the demand upon the ac- 
ceptor was in all respects suflicient, and no objection is made to 
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the maintenance of the action, on account of any omission in this 
particular. But it is insisted by the defendant, that there is no 
evidence of legal notice to him of the dishonor of the bill; that 
the language used in the protest, “ I then duly notified the several 
parties, by mail, of the nonpayment thereof, directed Bangor, 
Maine,” does not necessarily imply a regular demand upon the 
acceptor, but is consistent with an entire want thereof. 

No particular form of notice is required, the great object being 
to put the party upon his guard ; and if he is informed of the fact, 
that the paper is dishonored, and that the holder looks to him for 
payment, he may easily acquire all the other knowledge necessary 
for his safety. Shed v. Brett, (1 Pick. 401.) When negotiable 
paper is made payable at no specified place, and there is no 
waiver of the right to have it presented at maturity according to 
mercantile law, arising from usage or other causes, the notice to 
the indorser of simple nonpayment might not be sufficient. But 
when payment is to be made at a bank, notice, at the proper time, 
from the holder to the indorser, that the same is unpaid, is all that 
is required. ‘The promisor or acceptor has engaged to be at the 
bank at the time the paper falls due, ready to take it up, and a 
failure on his part to do this is a dishonor of such paper. 

In Mills v. The Bank of the United States, (11 Wheaton’s R. 
431,) Mr. Justice Story, in delivering the opinion of the court, 
says, ‘ It [notice] is suflicient, if it state the fact of nonpayment of 
the note, and that the holder looks to the indorser for indemnity. 
In point of fact, in commercial cities, the general, if not universal 
practice is, not to state in the notice, the mode or place of de- 
mand, but the mere naked nonpayment.” ‘The notice is sufficient, 
if it state the nonpayment, and it is not necessary to state it ex- 
pressly, for it is justly implied, that the holder looks to the indorser. 
Chitty on Bills, (Springfield edition,) 501, note 1. 

The notice in this case, sent by the notary, has not been intro- 
duced, and its language and import can be ascertained only from 
the protest; this sets out fully what was done by the notary, in 
presenting the bill and making demand upon the acceptor, and 
then follows, “ I then duly notified the several parties by mail of 
the nonpayment thereof,” &c. From the whole protest, it may 
not be unreasonable to infer, that the notice was not limited to the 
statement that the bill was unpaid, but that it also contained a 
recital of the facts, which constituted the nonpayment. But as the 
bill was payable at a bank, the notice was suflicient, even if it con- 
tained only the language used by the notary in the protest. 

2. From an examination of the report of the evidence, we do 

VOL. VI.— NO. XI. 64 

















506 RECENT AMERICAN DECISIONS. 


not think there was an agreement between the plaintiff and the 
acceptor, before the money was received on the note against 
W. T. and H. Pierce, that the balance of the same should be ap- 
plied towards the payment of the bill in suit; neither does it fully 
and satisfactorily appear, that this balance was directed to be so 
applied by the debtor. ‘The plaintiff has retained it for some pur- 
pose, without objection on the part of Ramsdell, but he did not 
appropriate it at the time of the receipt thereof to the payment of 
this bill, nor has he since applied it to any particular demand, by 
virtue of any alleged agreement between him and Ramsdell. But 
he now refuses to allow it upon the demand in suit, while the de- 
fendant insists that it ought to be allowed. It appears, that at the 
time when this balance was received by the plaintiff, he had no 
claim against Ramsdell as principal, excepting this bill, but had 
demands against him as surety for others. 

The authorities in England and this country are far from being 
uniform on the subject of appropriation. It may be considered, 
however, as settled, that when one owes two debts, and pays a 
sum of money, he may rightfully say on which account it shall be 
appropriated, provided he declares, at the time, the purpose for 
which the money is paid. If he be silent, the creditor may direct 
how it shall be applied, provided also, he do it at the time. Some 
authorities declare, that while the debtor is restricted to the time 
of making the payment, to direct on what claim it shall be applied, 
in default of the debtor so to direct, the creditor may at any time 
after as well as at the time, determine its application. More nu- 
merous cases deny this right to the creditor, and restrict him 
equally with the debtor, to the time when the payment is made. 
The latter have generally adopted the rule of the civil law, which 
is, “. when no appropriation is made at the time of the payment, by 
either the debtor or creditor, the law will make the appropriation 
upon the presumed intention of the debtor, in a manner most bene- 
ficial to him.”’ And “ if the creditor were to apply the payment, he 
could apply it only to that debt, which he himself would discharge 
in the first place, if he were the debtor ; for equity requires, that 
he should act in the affair of his debtor, as he would do in his 
own.” Again, it is said, “ Thus a payment is applied rather to a 
debt of which the nonpayment would expose the debtor to some 
penalty and to costs and damages, or in payment of which his honor 
might be concerned, than to a debt of which the nonpayment would 
not be attended with such consequences. Thus a payment is applied 
to the discharge of a debt, for which a surety is bound, rather than 
to acquit what the debtor is singly bound for, without giving any 














SUPREME JUDICIAL COURT, MAINE. 507 


security.” The defendant here stands to Ramsdell in the relation 
of a surety, and the principles of the Roman law embrace the case 
at bar, and it remains only to be seen, whether they have been in- 
corporated into our common law. ‘The subject has been discussed 
ably and fully in several cases, both in England and America, and 
from a review of all of them, it cannot be denied, that the inclina- 
tion of courts has been strong to adopt these doctrines, which are 
so in accordance with the principles of justice and equity. The 
whole matter is examined in the case of Pattison v. Hull, (9 Cow- 
en’s R. 747,) and in a note to the samme case, and the various and 
in some respects conflicting authorities are cited. 

In Gass v. Stinson, (38 Sumner’s R. 98,) Mr. Justice Story says, 
“* Now the whole doctrine of the Roman law turns upon the inten- 
tion of the debtor, either express, implied, or presumed ; express, 
where he has directed the application of the payment, as in all 
eases he has a right to do; implied, where he has knowingly 
allowed the creditor to make a particular application at the time 
of the payment without objection; presumed, when in the absence 
of such special appropriation, it is most for his benefit to apply it 
to his particular debt. I cannot but think, that the doctrine of the 
Roman law is or at least ought to be held, and may be held to be 
the true doctrine to govern our courts.” Cramer v. Higginson, 
(1 Mason, 323.) 

We think the present a case, where the rules of the civil law 
apply with great convenience and propriety. If the intention of a 
principal debtor, to make an appropriation, to relieve his indorser 
or surety, is to be presumed generally, it certainly should be so 
here. ‘Though we think there was not an agreement, that the 
money in question was to be applied to this bill, yet the declaration 
of the acceptor, that “there would be a balance on the Pierce 
note, when due, which would help him,” strengthens the presump- 
tion arising from the rule. We are all satisfied, that the money 
remaining in the plaintiff’s hands, the avails of the Pierce note, 
after satisfying the demand, to secure which it was pledged, should 
be applied to the bill in suit. 

3. The defendant insists, that although a balance may be found 
due on the bill, yet the plaintiff is not entitled to costs, but that 
they should be awarded to the defendant. It appears, that more 
than six per cent. interest was reserved and taken upon this bill in 
the negotiation between the plaintiff and acceptor, but how much 
that excess was, is uncertain. ‘The party setting up such de- 
fence must establish it with clearness, before he is entitled to any 
benefit therefrom. And as the excess over six per cent. is not 
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proved, the damages cannot be diminished thereby. And if there 
be no reduction of the amount on account of usury, it is not 
perceived that there is any basis for varying the general law regu- 
lating costs. 

The default must stand, and judgment thereon for the plaintiff, 
and costs. 





Circuit Court of the United States, Massachusetts, December, 1843, 
at Boston. 


IN THE MATTER OF Epuratim Brown. 


A check on a bank, payable at a future day, is not an inland bill of exchange, 
and requires no notice of dishonor. 


‘Tus was the case of a motion, by the assignee in bankruptcy, to 
expunge a proof of debt by William Courtis and Co. against 
the estate of the bankrupt. The proof of debt filed in the case, 
was on two checks, made upon the common printed blanks, one of 
which was as follows: “ Granite Bank, Boston, April 18, 1841. 
Pay to W. Courtis & Co., 18th May or bearer, seven hundred 
three dollars, ,%. Ephraim Brown, by J. W. Green.” The 
other check was made in the same manner, drawn the same day, 
for the sum of $726 52, and payable 10th June. The assignee 
objected, (1.) That these instruments were inland bills of exchange, 
and that the bankrupt was entitled as drawer to all the rights of 
drawers of such bills. (2.) That whether they were checks or 
bills, there was not sufficient demand and notice of the dishonor, 
to charge the drawer. It appeared that on the day when the 
checks were drawn, Brown had the sum of 330 89, and on the 
1s8th of May the sum of $6 11, and on the LOth of June the sum 
of $20 72, in the Granite Bank. Each check was presented at 
the counter of the bank on the day on which it was expressed to 
be payable, and was refused payment for want of funds; but 
neither of the checks was treated by the holder as if entitled to 
days of grace, and no notice of the dishonor was given to the 
drawer. The case was argued at a former day, on the above 
questions, certified to this court from the district court. 


John Codman for the assignee. 
G. T. Curtis and W. W. Story for the creditors. 
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Srory J. The question in this case is of very great importance 
to the commercial community, in a practical view. It is whether, 
as contended by the counsel for the assignee, a check on a bank 
payable on a future day, is in fact an inland bill of exchange. In 
my judgment it is not. ‘The distinguishing characteristics of checks, 
as contradistinguished from bills of exchange, are, (as it seems to 
me) that they are always drawn on a bank or banker, that they 
are payable immediately on presentment, without the allowance of 
any days of grace, and that they are never presentable for mere 
acceptance, but only for payment. A check is not less a check, 
because drawn payable on a futare day. The Massachusetts 
Statute (Rev. Stat. title 12, ch. 33, sec. 5, 6,) allows days of 
grace upon all bills of exchange, payable at sight, or at a future 
day certain, and on all promissory negotiable notes, orders or 
drafts, payable at a future day certain. But it makes no mention 
of checks ; they are left to the known rules, practices and usages 
of banks, which are to pay on presentment, and if the check is 
payable on a particular day, or on demand, no days of grace are 
allowed. In the present case, the parties used the common form 
of a bank check, and so in efiect agreed that the instruments 
should be treated to all intents and purposes as a check, with all 
the attributes and incidents thereof. I am aware that Mr. Justice 
Cowen, in his elaborate cpinion in Homer v. Anderson, (21 Wen- 
dell’s R. 372,) has endeavored to support the opinion that a check 
is to be deemed to all essential purposes a bill of exchange, and 
that therefore all the rules applicable to the latter are of equal 
force in relation to the former. Notwithstanding the array of 
authorities brought forward by him, my own judgment is that they 
wholly fail of the purpose. It appears to me to be a struggle on 
the part of the learned judge, to subject all the doctrines applica- 
ble to all negotiable instruments to some common and uniform 
standard. I hope and trust that such an effort will never prevail. 
In my judgment, it is far better that the doctrines of commercial 
jurisprudence should, from time to time, adapt themselves to the 
common usages, and practices and understanding of merchants, 
and vary with the varying courses of business, so as at once to 
subserve public convenience, and to mould themselves into the 
common habits of social life, than to assume any artificial forms, 
or to regulate by any inflexible standard, the whole operations of 
trade and commerce. As new instruments arise in the course of 
business, they should be construed so as to meet and accomplish 
the very purposes of the parties for which they were designed, and 
not to defeat them. Checks are as well known now as bills of 
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exchange, as a class of distinct instruments in commercial negotia- 
tions; and he who seeks to make them identical in all respects 
with bills of exchange, may unintentionally be introducing an 
anomaly, instead of suppressing one, 

The judge directed a certificate to the district court, to the 
effect, that the checks described were not bills of exchange, and 
required no notice of their dishonor, and that the proof of debt 


ought not to be expunged. 


Court of Common Pleas, Massachusetts, January Term, 1844, 
at Boston. 


Epwarp E. Warkins v. James H. Buake anp OTHERS. 


The rights and duties of police officers in serving a search warrant. 


Trespass against the defendant, city marshal, and divers police 
officers and watchmen of the city of Boston, for breaking and en- 
tering the plaintiff's dwelling-house, and searching the same in the 
night time. It appeared that on the 18th November, between ten 
and eleven o’clock, an entry was made by the defendants into the 
house of the plaintiff, through a shop or bar-room ; that the plaintiff 
and his family were in bed; that the defendants went into the vari- 
ous rooms of the house, in which were the inmates of the family, 
male and female, some in bed and others not. The defendants 
searched the drawers, closets, band-boxes, &c. in the house, and 
then retired. 

The defendants justified the entry by the authority of a search- 
warrant issued by the police court of the city, by which the de- 
fendant, Blake, was directed to search the plaintiff's house for im- 
plements used in gaming, and by which he was also directed to 
bring before the police court any persons found in the premises 
* gaming for money.” ‘The warrant was issued on the complaint 
of the marshal, that he had reasonable cause to believe, and did 
believe, that the house in question was used for a gaming house. 

The plaintifl’s counsel objected to the warrant. (1.) That the 
law on which it was based was unconstitutional; (2.) that the 
warrant was illegal, for sundry defects which were apparent on its 
face; and (8.) that as the warrant was issued on a misdemeanor, 
and not on complaint for felony, it did not justify the defend- 
ants in breaking open the outer door without a previous demand 
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for admittance. . The defendants’ counsel replied to the two first 
objections, and the court overruled them; as to the third objection, 
it was contended, that although founded on a misdemeanor, the 
whole effect and object of the law would be lost, if a demand for 
admittance was required of a party who was acting under a war- 
rant of this nature; for by the terms of the warrant, the officer 
was required to seize the persons found gaming for money; that 
by a demand of admittance, the parties would know the object of 
the officers, and would stop their game and hide the implements, 
and thus parties could never be taken in the act. 


E. D. Sohier and Thomas for the plaintiff. 
E. G. Austin, city attorney, for the defendants. 


Wituams C, J. charged the jury, that the plaintiff, in the first 
instance, was bound to prove that his house had been opened and 
searched as he had alleged, and that it was done by the defend- 
ants; and that those defendants who were’ not proved to have 
entered and searched the house, were equally liable with those 
who did, if they went to the house with the same common object, 
and aided and assisted, or countenanced the entry and proceedings 
afterwards. It then devolved on the defendants to justify this entry, 
and search, and they had attempted so to do by offering in evidence 
the warrant from the police court. This warrant would justify 
the defendants in entering the house, and in searching the same in 
the night time, but it would not justify the defendants in breaking 
the outer door, until a demand for admittance had been made, and 
a refusal to comply with snch demand. Being in the house, the 
defendants had a right to search the same, and all parts thereof, in 
a reasonable and proper manner, for the purpose of finding gaming 
implements. If the search was conducted in an unreasonable and 
indecorous manner, the defendants were liable as trespassers. It 
had been testified that five of the defendants had entered the bed- 
room of the plaintiff’s wife while she was in bed; such an act, if 
the jury believed it to have been committed, was an unreasonable 
manner of searching the house. Decency and propriety would 
require the defendants to allow a female in bed time to get up and 
dress herself before entering her room. That this was a matter 
for the jury to decide, on the evidence. Several other acts of 
aggravation were relied on by the plaintiff, but if the jury found 
that these acts were committed by one or more of the defendants 
for their own purposes, and not in execution of the common object 
for which the defendants had entered, the rest of the defendants 
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would not be liable for the acts so committed. On the subject of 
damages, it was a matter within the sound discretion of the jury. 
If only a technical trespass had been committed, and that without 
any aggravating circumstances, the jury would bear it in mind in 
favor of the defendants ; if otherwise, the jury would give such a 
sum as in their judgment would compensate the plaintiff for the 
injury he had sustained, and would serve as a warning to all other 
officers in similar situations. 

The jury returned a verdict for the plaintiff, and assessed the 


damages at $125. 





Supreme Judicial Court, Massachuseits, October Term, 1843, at 
Cambridge. 


Purenas Stone v. Oris H. Dana aND ANOTHER. 







The Rev. Sta. e. 142, § 3, which direct that search warrants shall command the 
officer, to whom they are directed, to bring before a magistrate stolen proper- 
ty, or other things, when found, ‘‘and the persons in whose possession the 
same shall be found,’’ have made no such change in the law as to render 
necessary any alteration in the form of such warrants. It is still proper to 
insert in a search warrant the name of the person in whose building, &c. the 
complainant swears that he suspects the goods are concealed, and to order the 
officer to arrest such person if the goods are found in his possession. 

An officer returned on a warrant directing him to search the buildings of S. for 
certain described stolen goods, ‘‘ By virtue of this warrant, having made dili- 
gent search and found three pieces of goods in the house of the within named 
S. and arrested the body of the within named S. and have him,” &c. Held, 
that this return furnished prima facie evidence, at least, that the officer had 
found three pieces of the goods described, and that he was therefore justified in 
arresting S. and carrying him, with those goods, before a magistrate. 
Where one, who has been arrested on a search warrant, and carried before a 
magistrate and discharged, brings an action of trespass against the officer, who 
justifies under the warrant, he may, for the purpose of showing that the officer 
was not justified by the warrant, give evidence that the goods seized on the 
warrant did not come within the description of those for which the officer was 
directed to search: But he cannot, for such purpose, give evidence that the 
goods, so seized, were not those which were in the mind of the complainant, 
when he made the complaint and obtained the warrant. 

When an officer seizes goods on a search warrant, which correspond with and 

come within the description of those for which he is commanded by the war- 

rant, to search, he is not liable to an action, though the goods so seized by him 
may not be the same which were lost by the complainant. 


R. Choate for the plaintiff. 
H. H. Fuller and Brigham for the defendant. 
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Digest of American Cases. 


Selections from 10 New Hampshire Reports. 


AGENCY. 

The authority of an agent, where 
the agency is revocable, ceases, or is 
suspended, by the insanity of the prin- 
cipal, or his incapacity to exercise any 
volition upon the subject matter of the 
agency, in consequence of an entire loss 
of mental power. Davis v. Lane, 156. 

2. If, however, the principal has ena- 
bled the agent to hold himself out as 
having authority, by a written letter of 
attorney, or by a previous employment, 
and the incapacity of the principal is 
not known to those who deal with the 
agent within the scope of the authority 
he appears to possess, the principal, and 
those who claim under him, may be pre- 
cluded from setting up the insanity as a 
revocation. Ib. 

3. The principle that insanity ope- 
rates as a revocation, cannot apply 
where the power is coupled with an 
interest, so that it can be exercised in 
the name of the agent. J). 

4, Whether it is applicable to the 
case of a power which is part of a secu- 
rity, or executed for a valuable con- 
sideration —qguere? Ib. 

5. A party who deals with an agent 
has a right to know the extent and limi- 
tations of his authority to act for his 
principal. Hatch v. Taylor, 538. 

6. Where private instructions are 
given to a special agent, respecting the 
mode and manuer of executing his 
agency, intended to be kept secret, and 
not communicated to those with whom 
he may deal, such instructions are not 
to be regarded as limitations upon his 
authority ; and notwithstanding he may 
disregard them, his act, if otherwise 
within the scope of his agency, will be 
valid, and bind his employer. Jd. 

7. Where one assumes to act for an- 
other without authority, and makes a 


contract disposing of his property, if 
6 
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the latter, with a knowledge of what has 
been done, ratifies the contract, it will 
bind him. And a ratification may be 
shown from his acts, notwithstanding 
he expressly declared he would not 
sanction it. Jb. 

8. Thus if a person assuming to act 
as agent of another, exchanges a horse, 
belonging to the latter, for another 
horse , and the owner refuses to sanc- 
tion the contract, but before reclaiming 
his horse participates in a purchase of 
the horse received in exchange, from 
the party who has thus obtained the 
possession of him, this will amount to 
a ratification. Jd, 


ASSUMPSIT. 

Where the liability of one joint 
maker of a promissory note is continu- 
ed, by partial payments within six 
years; but the remedy of the holder 
against the other is barred by the statute 
of limitations ; the debtor who continues 
liable may, notwithstanding, recover a 
coutribution from the other, when he 
has paid the debt. Peas/ee v. Breed, 489. 

2. If a settlement of an account for 
goods sold, is procured by duress of im- 
prisonment, a note of the debtor being 
received in part payment, with property 
in satisfaction of costs alleged to have 
been incurred; and the debtor after- 
wards avoids the note on account of the 
duress; the creditor may maintain an 
action on the account, to recover the 
balance due, without returning the pro- 
perty; and this notwithstanding the ac- 
tion was commenced before the debtor 
elected to avoid the note. Burnham v. 
Spooner, 532. 


ATTACHMENT. 

The possession, by a receipter, of 
property attached, is so far the posses- 
sion of the sheriff, that the latter, while 


7) 
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the receipter retains actual possession, 
may make a second attachment, upon 
another writ, by making a return to that 
effect, and giving the receipter notice, 
with directions to hold the property to 
answer upon the second attachment. 
Whitney v. Farwell, 9. 

2. If the receipter is unwilling to incur 
farther responsibility, he may, upon 
such notice, decline to hold the property 
for the security of any demand except 
that upon which it was first attached, 
and return it to the custody of the 
sheriff. Jb. 

3. Where the receipter has permitted 
the property to go back into the posses- 
sion of the debtor, a second attachment 
cannot be made without a new seizure ; 
and such notice to the receipter is of no 
avail. Jb. 

4. Asheriff attached partnership pro- 
perty on a writ against the partnership, 
and afterwards, while the property was 
in his possession under that attachment, 
he returned an attachment of the same 
property on a writ against one of the 
partners — Held that this latter attach- 
ment did not render him liable to an ac- 
tion of trover in favor of one who claimed 
under a sale from the partnership, (but 
was unable to hold against the partner- 
ship creditors,) so long as the attach- 
ment subsisted on the demand against 
the partnership; notwithstanding the 
partnership debt was afterwards satisfied 
by the sale of other property, attached 
at the same time. Page v. Carpen- 
ter, 78. 

AWARD. 

Where there was a general submis- 
sioh to arbitrators of all controversies 
and demands, by arbitration bond, and 
an award was made, reciting that the 
parties had had a full hearing before the 
arbitrators, and awarding a certain sum 
to the plaintiff, and costs, without re- 
quiring releases from the plaintiff on 
payment of the same—/le/d, that the 
award was mutual and final, and when 
paid, its legal effect was to discharge all 
claims of the plaintiff against the de- 
fendant, all demands having been laid 
before the arbitrators. Spofford v. Spof- 
Sord, 254. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

Where a promissory note was giv- 

en to The President, Directors and 
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Company of the Newport Mechanics 
Manufacturing Company, instead of to 
‘**' The Newport Mechanics Manufactur- 
ing Company,’’ which was the true 
name of the corporation to which the 
note was designed to be given—Hel/, 
that the variance was not such as to pre- 
clude recovery in the name of said cor- 
poration. Newport Mechanics Man. Co. 
v. Starlird, 123. 

2. Also, that it might be shown, by 
extraneous testimony, whether the plain- 
tiffs were intended to be designated as 
the promisees of the note. Jd. 

3. If the holder of a note signed by a 
principal and surety, and containing a 
promise to pay interest, makes an agree- 
ment with the principal, after the note 
becomes due, to delay the payment for 
a specified time, in consideration that 
the principal promises to pay interest on 
the note for that period; and this is 
done without the knowledge or assent 
of the surety; the agreement to pay 
the interest for such period furnishes a 
sufficient consideration for the promise 
to delay, and the surety is discharged. 
Bailey v. Adams, 162. 

4. But a mere promise by the cred- 
itor to wait a certain time, without any 
promise of the principal to pay inter- 
est, other than what is contained in 
the note, and without any other consid- 
eration, does not constitute a binding 
agreement to delay. The promisers 
may in such case pay the note at any 
time, and the creditor may collect it, 
there being no consideration for his 
promise. Jb. 

5. Where a note was paid by one of 
two joint promisers, but it was agreed 
betwixt such joint promiser and the 
payee that the payment should be kept 
secret, and only half the amount of the 
note should be indorsed, and the balance 
should be collected by the payee for 
such promiser—Held, that such pay- 
ment was a discharge of the note, so 
that suit could not be sustained upon it ; 
and that the co-promiser was liable only 
for contribution. Davis v. Stevens, 186. 

6. Where a negotiable promissory 
note is indorsed, in pledge, as a collat- 
eral security for a debt due from the 
indorser to the indorsee, the general pro- 
perty remaining in the indorser; the 
indorsee takes it, like a chose in action 
not negotiable, subject to all defences to 
which it would be subject in the hands 
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of the indorser, at the time when notice 
is given of the indorsement; and the 
maker may set off a debt, due to him- 
self from the indorser, at that time. 
Jenness v. Bean, 266. 

7. As a general rule, the reception of 
interest in advance, upon a note, is pri- 
ma facie evidence of a binding contract 
to delay the time of payment; and no 
suit can be commenced against the 
maker during the period for which the 
interest has thus been paid. Crosiy v. 
Wyatt, 318. 

8. Where, however, a note is, by its 
terms, made payable on demand, and 
interest in advance for a certain period 
is paid at the time of making it, but not 
indorsed, oral evidence of a contract for 
delay, made at the time, cannot be re- 
ceived, as it would contradict the writ- 
ten contract. Jb, 

9. Interest may be received in ad- 
vance, with a reservation, by agree- 
ment, of a right to sue within the time. 
db. 

10. If a surety assent to an agree- 
ment for delay, he will still continue 
liable on the note. Jd. 

11. If a note is made payable to a 
bank, where a regular usage exists to 
receive payment by instalments, at reg- 
ular intervals, with the interest on the 
balance in advance, there is presump- 
tive evidence of the assent of a surety 
that payment may be delayed, and re- 
ceived by instalments, according to such 
usage, until the contrary is shown. But 
this principle cannot be held to apply to 
any delay beyond such regular usage ; 
and no assent to any other course can 
be presumed. Jb. 

12. If there is any other custom of a 
bank, to let notes lie, (on the payment of 
interest in advance) there must be other 
evidence to show the knowledge and 
assent of the surety, in order to continue 
his liability; but such assent may be 
shown by circumstantial evidence. 10. 

13. The assent of one surety, to a 
contract for delay, will not bind a co- 
surety, and one surety may be dis- 
charged by such contract, while the 
other continues liable. 1d. 

14. Where a note is indorsed after it 
has fallen due, the indorsee receives it 
subject to any defence subsisting while 
in the hands of the payee. Odiorne v. 
Howard, 343. 

15. The indorser in such case is a 
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competent witness to show payment of 
the note before indorsement, or any 
other legal defence to the note. Jd. 

16. If the indorsee of a note, after a 
demand upon the maker, and notice to 
the indorser, for a good consideration 
agree with the maker not to sue the 
note or attempt to collect it for a cer- 
tain period, that will discharge the 
indorser. Woodman v. Eastman, 359. 

17. The maker of a note is not liable 
fur the costs of an action in favor of the 
indorsee against the indorser, and is a 
competent witness in such action, his 
interest being balanced. It is other- 
wise if the note is an accommodation 
note. Jd. 

18. If an indorser of a promissory 
note, having full knowledge that he is 
discharged by an agreement between 
the indorsee and the maker for a delay 
of payment, makes an express promise 
to pay the note, that will operate as a 
waiver of his right to set up the agree- 
ment in his discharge, and bind him as 
if it had not existed. Jd, 

19. An indorser of a note, who re- 
ceived a mortgage of the maker for its 
security, is, notwithstanding, entitled to 
require proof of demand and notice. Jd. 

20. Where a note is payable at a 
given time and place, no demand of 
payment at such time and place is neces- 
sary. Otis v. Barton, 433. 

21. Where the promiser, however, is 
ready at such time and place, with the 
means of payment, such readiness is 
equivalent toa tender. Jé. 

22. The mere evidence, by an agent 
of a promiser, that a note would have 
been paid, is no sufficient evidence of 
tender, or readiness of payment. He 
must show distinctly that he held at the 
time and place funds of the promiser, or 
of his own, or funds subject to his con- 
trol, by which his ability as well as in- 
tention of payment is clearly shown. 

23. A negotiable promissory note is 
not a discharge of a preéxisting debt, 
unless there be an express agreement 
to receive it in payment thereof. Jaf- 

Srey v. Cornish, 505. 

24. And where a person gave a ne- 
gotiable promissory note to a town, for 
the amount of a tax assessed against 
him, it was held that the note was nota 
payment of the tax, within the meaning 
of the statute, so as to give him a set- 
tlement in that town. 0. 
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25. Nor would be a payment of the 
tax, even if it had been expressly agreed 
to be received in payment. Jd. 

26. Where a promissory note is made 
payable in a particular town, the holder 
is not bound to make a demand else- 
where. Nor is he bound to give notice 
to one of the makers, who lives in an- 
other town, at what place he will be 
ready to receive payment. Smith v. Lat- 
tle, 526. 

27. If some of the makers reside in 
the town in which the note is made pay- 
able, it is sufficient for the holder to pre- 
sent it at their place of business, unless 
the other maker, who resides elsewhere, 
gives notice at what place in that town 
he will be ready to pay it. Jb. 

28. There is no form prescribed for 
a notice, to an indorser, of the non-pay- 
ment of a note. A notice which sets 
forth the amount of the note, with the 
parties, its date, and when payable ; 
that it had been protested for non-pay- 
ment on that day, and that the holder 
requires payment of the indorser, is sufhi- 
cient. Jd. 

29. It is net necessary to prove the 
dishonor of a promissory note by a pro- 
test, even where the maker and indorser 
reside in different governments. Jd. 

30. Notice of dishonor may be put 
into the post office, after non-payment 
on the last day of grace. Ib. 


BOND. 

A bond was executed to a married 
woman, with a condition that if the ob- 
ligor should pay to her all her right of 
dower and privileges in a certain farm, 
which the obligor had that day conveyed 
to a third person, to whom she had at 
the same time quitclaimed her right ef 
dower, then the obligation to be void ; 
and a mortgage was made to secure the 
performance. Her husband had pre- 
viously had title tothe farm. Held, that 
upon the decease of her husband she 
was entitled to recover, in a gross sum, 
the value of the right of dower, as it 
would have existed on his death, if she 
had not executed the release. Bassett 
v. Bassett, 64. 

2. A bond was executed, with a con- 
dition to support a woman upon a cer- 
tain farm, or to bring in for her support 
one sixth of the produce annually, dur- 
ing her life. She left the place ona 
visit to some of her children, and while 
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absent was taken sick and confined for 
a long time, being unable to be moved. 
Held, that the obligors were not liable for 
her support while thus absent. Howe v. 
Howe, 88. 

3. The whole language of the condi- 
tion of a bond is to be taken into con- 
sideration, in ascertaining the true con- 
struction of different parts of it. New 
Hampshire Bank vy. Willard, 210. 


COMMON CARRIERS. 

The proprietors of a stage coach, 
who hold themselves out as common 
carriers of passengers, are bound to re- 
ceive all who require a passsge, so long 
as they have room, and there is no legal 
excuse fora refusal. And it is not a 
lawful excuse, that they run their coach 
in connection with another coach, which 
extends the line to a certain place, and 
have agreed with the proprietor of such 
other coach not to receive passengers 
who come from that place, on certain 
days, unless they come in his coach. 
Bennett v. Dutton, 481. 

2. The defendant was one of the pro- 
prietors, and the driver, of a stage 
coach, running daily between Amherst 
and Nashua, which connected, at the 
latter place, with another coach, run- 
ning between Nashua and Lowell, and 
thus formed a continuous mail and pas- 
senger line from Lowell to Amherst, 
and onward to Francestown, A third 
person run a coach to and from Nashua 
and Lowell; and the defendant agreed 
with the proprietor of the coach con- 
necting with his line, that he would not 
receive passengers who came from Low- 
ell to Nashua in the coach of such third 
person, on the same day that they ap- 
lied for a passage to places above 
Nadhes. The plaintiff was notified, at 
Lowell, of this arrangement, but not- 
withstanding, came from Lowell to 
Nashua in that coach, and then demand- 
ed a passage in the defendant's coach to 
Ambherst, tendering the regular fare. 
Held, that the defendant was bound to 
receive him, there being sufficient room, 
and no evidence that the plaintiff was an 
unfit person to be admitted, or that he 
had any design of injuring the defend- 
ant’s business. 10. 


CONFLICT OF LAWS. 
A general assignment of property, 
for the benefit of creditors, by a citizen 
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of Massachusetts, in conformity with 
the insolvent laws of that state, will 
operate ty transfer a debt due from a citi- 
zen of this state, as against creditors of 
the assignor, who are citizens of a for- 
eign government, and who attempt to 
appropriate the debt here to the pay- 
ment of their demand, by means of the 
trustee process. Sanderson v. Brad- 
ford and Trustee, 260. 

2. Whether an assignment, made by 
a citizen of another state, in conformity 
with the laws of such state; but which 
gives preferences unknown to our laws, 
and which would for that reason be in- 
valid here; can be admitted to transfer 
personal property, or debts, within this 
state, as against our own citizens, who 
are creditors of the assignor — quere ? 
1b. 


CONSTITUTIONAL LAW. 

The legislature may provide by gen- 
eral laws for the exemption of cer- 
tain classes of property from taxation, 
as well as exempt it by omitting it in 
the description of property required to 
be assessed. Such exemption will be 


valid until the law is repealed. Brews- 
ter v. Hough, 138. 

2. The power of taxation is essential- 
ly a power of sovereignty, or eminent 


domain. Whether this power is not 
inherent in the people, under a republi- 
can government, and so far inalienable 
that no legislature can make a contract 
by which it shall be surrendered with- 
out express authority for that purpose, 
in the constitution, or in some other 
way directly from the people them- 
selves — quere ? 

3. The legislature have undoubtedly 
a right, in various instances, to make 
grants and contracts, which will bind 
the state and subsequent legislatures. 
But there is a material difference be- 
tween the right of a Jegislature to grant 
lands, or corporate powers, or money, 
and a right to grant away the essential 
attributes of sovereignty, or rights of 
eminent domain, which seem not to fur- 
nish the subject matter of a contract. 
Lb. 

4. The assembly and council, under 
the form of government existing in 1780, 
appointed a committee to consider what 
was requisite to be done concerning the 
lands which were granted and conveyed 
to Dartmouth College; who reported 
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that no lands belonging to the college 
be sold for taxes, provided the trustees 
gave notice, seasonably, to the select- 
men of each town, respectively, what 
lands they had in such town; and that 
the taxes for the present should be 
charged to the state. It was resolved 
that the report be accepted, and that all 
persons take notice, and govern them- 
selves accordingly. ie/d, that this was 
intended only as a temporary provision, 
and not as a permanent exemption from 
taxation ; and that the subsequent adop- 
tion of the constitution, and the passage 
of general laws under it, for the assess- 
ment and collection of taxes, terminated 
the operation of this resolution, Jd. 


CONTRACT. 

Where goods are obtained by a pur- 
chase effected through the fraudulent 
representations of the vendee, the ven- 
dor may rescind the contract, on the 
discovery of the fraud, and reclaim the 
goods. Bradley v. Obear, 477. 

2. If, however, the fradulent vendee, 
before the contract is rescinded, sell the 
goods to a bona fide purchaser, for a 
valuable consideration, without notice, 
the latter will obtain a good title. Jd. 

3. A creditor of the fraudulent ven- 
dee, whose debt existed at the time of 
the purchase, cannot prevent the vendor 
from rescinding the contract, by a mere 
attachment of the goods, as he cannot 
thereby obtain a better right in the goods 
than that of his debtor. Jd. 

4. But a subsequent creditor, who 
may be supposed to have given credit 
upon the apparent ownership of the 
vendee, may hold the goods if he attach 
them before the contract is rescinded by 
the vendor. Jd. 


CORPORATION. 

Where the charter of a corporation 
imposes the duty of making stated 
returns of the expenditures and profits, 
the government alone can enforce a for- 
feiture for a neglect of the duty. Peirce 
v. Somersworth, 369. 

2. In a suit against a corporation, or 
a proceeding affecting its corporate pro- 
perty, the shareholders have no right to 
notice, individually. Jd. 


CRIMES. 
Indictments found by the grand jury 
should be signed by the foreman, and 
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be thus returned into court, in the 
presence of the jury. The State v. 
Squire, 558. 

2. Where an indictment was returned 
into court, but the signature of the fore- 
man was by accident omitted ; Ae/d, that 
it could not afterwards be affixed by the 
foreman, or amended, except on recom- 
mitment to the jury. Jd. 


DEED. 

Land described as ‘‘ containing ten 
rods, more or less, situated in D., with 
a house thereon, and owned in common 
with B. R.,’’ was held to be sufficiently 
specific to pass the title in the lot on 
which the house was situated and land 
across the highway, occupied in con- 
nection with it, where the whole lot ex- 
tended only to forty or fifty square rods. 
Jeffers v. Radcliff, 242. 

2. One tenant in common cannot con- 
vey a part of the land holden in com- 
mon, by metes and bounds, to a stranger, 
so as to prejudice his co-tenants. Jd. 

3. A deed is to be construed accord- 
ing to the meaning of the parties. In 
cases of doubt, arising from the ambi- 
guity of the language, the construction 
is to be favorable for the grantee. So 
of the construction of an exception, or 
reservation, in a deed. Cocheco Man. 
Co. v. Whittier, 305. 

4. Where anything is granted, what- 
ever is essential to the enjoyment of it 
passes as an incident. And so of things 
reserved. Jb, 

5. But, where the owner of an acre 
of land, adjoining a river, and upon 
which one end of adam abutted, con- 
veyed the land by metes and bounds, 
and the water privilege, reserving only 
to himself the privilege of drawing such 
a portion of water from the pond as 
might be necessary to full such quan- 
tity of cloth as he might have occasion 
for, or for fulling skins ; and it appear- 
ed that there was then no mill in exist- 
ence there for that purpose, and that 
the grantor owned no other land in the 
vicinity ; but there was other land adja- 
cent, owned by third persons, upon 
which a fulling mill might be conve- 
niently erected, and the water drawn to 
it, through the premises conveyed ; 
held, that a right to erect a mill, upon 
the land conveyed, was not included in 
the reservation. Jd. 
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6. The deed of an attorney must be 
in the name, and purport to be the act 
and deed of the principal. Hale y. 
Woods, 470. 

7. Where the grant and covenants of 
the deed were in the name of the prin- 
cipal, and the attorney executed the 
deed as follows: * D. K., attorney for 
Z. K.,”’ it was held to pass the interest 
of the principal. Jd. 


DOWER. 

Where the husband during cover- 
ture had a mere reversion, expectant on 
the determination of a life estate; Aeld, 
that the widow had no claim of dower. 
Otis v. Parshiley, 403. 

2. Where the husband of the de- 
mandant, having a reversion in expect- 
ancy, joined with the owner of the im- 
mediate estate in a conveyance to the 
tenant in fee, with covenants of war- 
ranty, under which conveyance the ten- 
ant entered into possession of the pre- 
mises; /Aeld, that the tenant was not 
estopped by such deed and possession 
from showing the true title of the hus- 
band, and that under it the widow had 
no claim of dower. Jd. 

3. Where there is a mere instanta- 
neous seizin in the husband, the widow 
is notdowable. Bullard v. Bowers, 500. 

4. But where land is conveyed to the 
husband, and is immediately re-convey- 
ed in mortgage, and the mortgage is 
redeemed, either by the husband, his 
executor, or widow, the widow is enti- 
tled to dower. Jd. 

5. Where, by the terms of such mort- 
gage, one of the mortgagees was entitled 
to possession of a part of the mortgaged 
premises during life; and the payment 
of a pecuniary provision, to be made, 
under certain circumstances, not to ex- 
ceed a given sum; /eld, that a tender 
of money by the widow, to an assignee 
of her husband, as an indemnity against 
such provision, would not be a dis- 
charge of the condition of the mort- 

age, so as to entitle her to dower. Jd. 

6. Held, however, that the husband, 
or his assignee, would be entitled to 
possession of the premises in such case, 
until claim for such provision was made 
by the mortgagee ; and until such time 
the widow would be entitled to dower. 
1b. 


(To be continued.) 
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Notices of New Books. 


Reports or Cases DETERMINED IN THE 
Supreme Jvupiciran Court oF THE 
Strate or Maine. By Joun Sueptey, 
Counsellor at Law. Vol. VIII. (Maine 
Reports, Volume XXI.) Hallowell: 
Glazier, Masters, and Smith. 1843. 


Two Reporters of unquestioned learn- 
ing and ability have been compelled at 
different periods, by the iron hand of 
party in Maine, to yield the post which 
they adorned to others, whose political 
opinions found more favor with the ma- 
jority. Mr. Greenleaf was pushed from 
his stool by Mr. Fairfield ; and after- 
wards Mr. Appleton, whose various 
attainments and singular fondness for 
jurisprudence cannot be mentioned with- 
out praise, was obliged to make room 
for Mr. Shepley, whose last volume is 
now before us. Amidst the hoarse 
sounds of party, which fill this state, 
reminding us of Dante's picture of the 
melancholy voices with which the air 
was laden in some of the circles of the 
Inferno, it is hardly possible that any 
suggestion from us will be heeded. 
Sull, in the name of jurisprudence, we 
venture to express a hope that the 
offices of the law may on all occasions 
be given TO THE MOST WORTHY, and 
that the recommendations founded on 
mere party services may be trodden 
under foot. ‘The visage of party is 
never more hateful than when it dark- 
ens our courts of justice. 

If Mr. Shepley’s peculiar labors have 
very little to commend them, even less, 
in certain respects, have those of the 
court. And yet it would be hard to 
say, that the workmanship excelled 
the material — materiam superabat opus. 
In truth, both are ordinary. But, be- 
fore we express an opinion of the court, 
we wish to make a preliminary remark. 

A court may be judged from two dif- 























































ferent points of view — one from within, 
and the other from without. ‘The prac- 
titioner and suitor, who are the wit- 
nesses from within of the practical ad- 
ministration of justice, may applaud the 
despatch, and intrinsic equity, which 
distinguish the conduct of the judges. 
They may be grateful for the kindness 
and amenity which temper the rigid 
course of legal proceedings, and may 
feel that the interests of the state are 
well served by judges, in whom are 
blended so many enviable qualities. 
On the other hand, the jurist, who has 
not joined in the contentions of the 
forum, nor had occasion to know, in his 
own person, the essential justice that is 
there administered, may estimate the 
merits of the judges in a different man- 
ner. His point of view will be from 
without. He will recur to the volumes 
of Reports, the records of the judg- 
ments of courts, the evidence of the law 
of the land, and will award praise, ac- 
cording to the importance of these pro- 
ductions in developing the principles of 
law, and otherwise strengthening the 
foundations on which it rests, This 
distinction will explain some of the 
anomalies in judicial fame. The stu- 
dent, on this side of the Atlantic, far 
removed from the common report of 
Westminster Hall, who reads Lord 
Brougham’s masterly judgments, as pre- 
served by Mr. Cooper, will admire the 
skill, learning, and eloquence with 
which they are composed ; nor will he 
easily believe that the chancellor, whose 
judgments do not yield in exalted merit 
to those of Hardwicke and Notting- 
ham, could have been an unwelcome 
judge, of doubtful learning in the branch 
of the law he was specially called to 
administer, and obnoxious to the bar, 
alike from his offensive peculiarities of 
conduct on the bench, and from his 
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gross indifference to some of his impor- 
tant duties. Lord Brougham has him- 
self, in his recent work,' while present- 
ing the character of Lord Ellenborough, 
alluded to the distinction which we 
have in mind, ‘* The books,”’ he says, 
‘fare perhaps not the only quarters 
whither we should resort to find the me- 
morials of a chief judge’s learning and 
talents for transacting judicial business. 
All that relates to sittings and circuits 
—that is nearly two thirds of his judi- 
cial labors, and by far the most impor- 
tant portion of them — leaves no trace 
whatever in these valuable repertories 
of legal learning.’’ 

Now we do not presume to pass 
judgment upon the merits of the su- 
preme court of Maine, in the practical 
administration of affairs. No distant 
murmur has reached us with regard to 
the manner in which they have held 
‘*the balance and the sword.’’ The 
practitioner and suitor perhaps retire 
from their presence content. We can 
only regard the court from without. We 
are strangers to them. We see them 
only in their judgments, which are pub- 
lished to the world. It is so that they 
must be seen by all who do not appear 
before them. It is so, that they must 
be seen by posterity. Looking at these 
with every disposition to find some 
loop on which to hang a favorable 
opinion, we are obliged to express our 
reluctant sense of their worthlessness, 
as contributions to the science of juris- 
prudence. The discussions at the bar 
seem to be meagre, and for the most 
part, occupied by references to the local 
decisions merely. It is said, however, 
that the reporter, assuming a license to 
stultify the bar, does not adequately 
present the learning and fidelity of their 
arguments ; though of this we cannot 
judge. The opinions of the judges are, 
if possible, more meagre than the dis- 
cussions at the bar. They are not 
commended by learning, by aptness of 
expression, or by happy or careful expo- 
sitions of the reasons on which they are 
founded. They are ‘ dry *’ decisions, 
calculated merely to range among the 
precedents of the law. It must be only 
in a corner and in darkness, that any 
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light from them can be discerned ; as 
in obscure places, on the banks of the 
Nile, the eye may sometimes detect 
from ancient fish-bones a phosphores- 
cent flame. In the eye of jurispru- 
dence, the recent judgments of the su- 
preme court of Maine are little better 
than fish-bones. 


Report or tHe Trustees OF THE 
Marne Insane Hospitrat, EMBRA- 
cING THE Fovrtu ANNvaL Report 
OF THE SUPERINTENDENT OF THE 
Maine Insane Hospitat, Noven- 
BER 30, 1843. (Document of the 
Legislature of Maine —24th Legis- 
lature — No. 1 — House.) pp. 38. 


The effect of the little tract by Dr. 
Ray, being his Fourth Annual Report 
as Superintendent of the Maine Insane 
Hospital, is admirably heightened by 
the ** foil,”’ afforded by the Reports of 
the supreme court of the state, which 
we have just considered. If we have 
been obliged to regard the one as want- 
ing those qualities which justly chal- 
lenge praise, we have no small joy in 
offering to the other our sincere homage. 
The few pages, which constitute Dr. 
Ray’s pamphlet, regarded from the 
point of view in which we contemplated 
the large volume, bound in hard covers, . 
are an essential contribution to the great 
cause of general jurisprudence in all 
countries. In his Report, we find a 
confirmation of those views, which their 
author first promulgated some years 
ago in a lecture, delivered before the 
court and the bar in Eastport, the fron- 
tier town of Maine, and afterwards pub- 
lished in the American Jurist, and which 
were still later presented to the world 
in an elaborate treatise on Insanity; a 
work which may be said to make an 
epoch in the law on this important sub- 
ject, and which, though at first re- 
ceived with distrust by learned courts 
and lawyers, has commended itself, by 
its intrinsic justice and humanity, and 
by its philosophical views, to the admira- 
tion of all, who have at heart the science 
of jurisprudence, or the well-being of 
an afflicted class of fellow mortals. In 
New Hampshire, the chief justice of 
the state, in a charge from the bench, 
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expressed his adhesion to the views 
here presented ; and, in a recent trial 
in England, and in another in Massa- 
chusetts, they were introduced as an 
authoritative guide for the court. To 
Dr. Ray, above all persons, we are in- 
debted for the benigner spirit that has 
lately tempered the administration of 
justice in cases of insanity. The an- 
cient phrases of the law, so harsh in 
their application, and yet sanctioned 
by Hale, whose humane soul was 
biinded by imperfect knowledge on the 
subject, have been purged of their in- 
justice ; and the light of science and 
humanity has surrounded, as with an 
impenetrable panoply, the unfortunate 
subject of the criminal law. 


—_ 


A Treatise on THE Law or Evi- 
DENCE, by Simon GreenveaF, LL.D., 
Royall Professor of Law in Harvard 
University. Quorsum enim sacra leges 
invente et sancita fuere, nisi ut ex 
wpsarum jusiilitia unicuique jus suum 
tribuatur? Mascarpus ex ULpian. 
Volume I. Second edition. Boston : 
Charles C. Little and James Brown. 
London: A. Maxwell and Son, 32, 
Bell Yard, Lincoln’s Inn. 1844. 


Tuere are two features of this title 
page which we observe with special 
interest. The mark of second edition is 
the agreeable token of the substantial 
favor with which this admirable work 
has been received. The other mark, of 
volume first, denotes that we may at 
least expect a second volume from Mr. 
Greenleaf on this subject. The present 
volume comprehends a survey of the 
principles of the law of Evidence, and 
is a complete Treatise by itself. The 
second will embrace another view of 
the subject, which is usually regarded as 
of high practical interest, being a state- 
ment of the proofs proper to different 
issues and subject-matters, arranged in 
alphabetical order, as in the second 
volume of Mr. Starkie’s valuable work. 

The applause of all the profession, 
bestowed with such rare harmony upon 
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this work, and the extended criticisms 
which marked its first appearance, ren- 
der any observations on its general 
merits at this time quite superfluous. 
We will only add, that familiarity with 
it as a manual of practice has confirmed 
the impressions derived from its peru- 
sal, that, more than any other work on 
the Law of Evidence, it is calculated 
to be of essential service to the profes- 
sion, both as a guide to the principles 
of the subject, and as a companion in 
the emergencies of Nisi Prius. The 
student, who has shrunk disheartened 
from the diffusive learning of other 
writers, will be gladdened by the clear, 
apt, and accurate manner of Mr. Green- 
leaf; and will gather new impulses for 
his studies from the visible progress 
which he is able to make in them. 

The first edition was wrought with 
such care as to leave very slight occa- 
sion for the amendments of a second 
edition. The cases, which have been 
decided in the intermediate time, are 
referred to, and the law, if one may so 
say, brought down to the present day. 
These are about four hundred and 
seventy in number. The text has been 
carefully revised throughout, and va- 
rious new matters interwoven, amount- 
ing in all to about forty pages. These 
are scattered over the whole work, and 
consist often of a single sentence, inter- 
posed in the text, of a few additional sec- 
tions, and many additional notes. We 
are happy to observe that, in section 49, 
and the note thereto, he has expressed 
what seems to us the sound rule of law 
with regard to the respective provinces 
of the judge and jury. Ad questionem 
Sacti respondent juratores, ad questionem 
juris respondent judices. We have also 
observed a very clear summary ($ 295, 
note) of the dispute with regard to Lady 
Hewley’s charity ; and additional learn- 
ing touching the obligation of oaths, 
(§ 328, note (1) ) ; the opinions of wit- 
nesses, as experts, (§ 440-1) ; the right 
of cross-examination, (§ 445); and al- 
terations in deeds, by consent, after the 
execution thereof, (§ 568, 568, a, and 
note.) 
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Francis Xavier Martin. — The 
New Orleans Picayune speaks thus of 
the chief justice of Louisiana : — Passing 
down Royal street a day or two ago, we 
met asmall, infirm old man. There was 
but little flesh on his bones, and no 
sight in his eyes ; his hair was short and 
gray, and his cheeks were hollow. He 
wore a threadbare surtout and an old 
shapeless hat, which covered almost 
half his shrivelled face. He was led 
along by a lazy looking ragged negro 
boy, on whose shoulder his hand rested 
—the boy thus answered the double 
purpose of a guide and a support. 
‘* Who is that person passing?’’ said 
a stranger, who stood at the entrance 
to the reading-room, speaking to a resi- 
dent citizen. ‘ That? said the latter, 
‘¢is Francis Xavier Martin, who is now, 
and has been, for more than a quarter 
of a century, the presiding judge of the 
supreme court of the state. Though 
tottering, as he seems to be, on the 
brink of the grave, he is still a close 
attendant on his judicial duties ; though 
broken down in body, he is unimpaired 
in mind. Some of his physical func- 
tions, his sight for instance, has failed 
him ; but his mental qualities are per- 
fect and unbroken, and his opinions are 
even now looked up to, not only by his 
associates on the bench, but by the 
whole Louisiana bar, as a a I of 
sound legal doctrine and wise jurispru- 
dence, and shabby as he looks, leaning 
on the shoulder of that negro boy, he is 
said to be a millionaire in the way of 
wealth. Such is Francis Xavier Martin, 

resident of the supreme court of Louis- 
jana, and historian of the state. That 
he should attract the notice of a stranger 
who would see him passing to or from 
the court, is nota matter of surprise, 
for few more singular looking men are 


to be met in the streets of this great 
city than judge Martin, of the supreme 
court.’’ 

To this the Covington (Ky.) Regis- 
ter, adds the following: Before, and 
during the late war, we resided in New 
Orleans and were well acquainted with 
judge Martin. He was a man of most 
eccentric habits. Often have we passed 
him in the streets, when a stranger 
would have taken him for an idiot; 
every way shabbily dressed, with coat 
out at elbows and under the arms, and 
hat, perhaps, with the crown partly out, 
he would walk along talking to himself ; 
and being very near-sighted, would often 
pass close to the windows or doors of 
houses and look in in the most simple 
manner. He was not then blind. He 
occupied a house alone, except an old 
black cook, and a negro boy, who 
attended on him; he was of a most 
miserly disposition, and had, it was 
said, hundreds of thousands of dollars 
hoarded up. It is understood he has 
no relations in America. Few men, 
perhaps, in any age, can come up to 
him in legal knowledge, being ac- 
quainted with the languages of all 
nations, and their laws and customs. 
He holds a high rank as a historical 
and law writer, and a very low one in 
social society. 


Raitroap Accipents.—A decision 
is reported in a Pennsylvania newspaper 
to the effect that when an accident oc- 
curs on a rajroad, by which a man is 
killed, an action for damages, on account 
of a breach of contract, cannot be sus- 
tained by his administrators. ‘The case 
was one where Mr. Robert Steele was 
killed by an accident to the railroad 
whilst he was travelling over it in 1839. 
His administrators instituted a suit for 














a breach of contract on the part of 
the railroad company, and claimed 
special damages to the estate of the de- 
ceased by the detention on the jeurney, 
in consequence of the negligence of the 
defendants. The defendants moved for 
anon-suit. Rogers J. said that he felt 
a strong inclination to sustain the action. 
But it seemed to him that it could be re- 
garded only as an ingenious experiment 
to get over a stubborn principle of law. 
Although the action was in form a con- 
tract, yet it was in substance a tort, and 
belonged to that class of actions which 
die with the person. The plaintiff had 
proved a contract and a breach of it by 
the defendants; there was no doubt of 
that; yet he could not, by alleging a 
detention on the journey, get over the 
principle adverted to. ‘There seemed to 
be no remedy for such a case, unless one 
should be provided by legislative enact- 
ment, about the propriety of which he 
would express no opinion. Non-suit 
ordered. 


Supreme Court or tue Unitep 
States. — We continue a journal of the 
proceedings of this court, from January 
20to February 23. We regret to learn that 
the Chief Justice is prevented from at- 
tending the court, by illness. Mr. Jus- 
tice Story presides. 

(Saturday, January 20, 1844.) On 
motion of Mr. Webster, Edgar S Van 
Winkle, Esq., of New York, and on mo- 
tion of Mr. Hallett, Charles G. Havens, 
Esq., of New York, were admitted at- 
torneys and counsellors of this court. 
No. 17. John Randell, Jr., appellant, 
v. William L. Brown. The argument of 
this cause was commenced by Mr. J. R. 
Ingersoll, for the appellant. 

(Monday, January 22, 1844.) Present 
as on Saturday, and Mr. Justice Story. 
On motion of Mr. J R. Ingersoll, C. 
Ingersoll, Esq., of Pennsylvania, was 
admitted an attorney and counsellor of 
this court. No. 5. John D. Deberry v. 
Joel Bugg. [Error from the circuit 
court of the United States for West 
Tennessee. Mr. Justice McLean deliv- 
ered the opinion of this court, affirming 
the decision of said circuit court, in 
this cause, with costs and ten per cent. 
damages. No. 17. John Randell, Jr., 
appellant, v. William Linn Brown. The 
argument of this cause was continued 
by Mr. J. R. Ingersoll, for the appellant, 
and Mr. J. R. Tyson for the appellee. 

(Tuesday, January 23,1844.) On mo- 
tion of Mr. Attorney General, Mr. James 
J. Schofield, Esq., of the state of New 
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Jersey, was admitted an attorney and 
counsellor of this court. No. 17. John 
Randell, Jr., appellant, v. William Linn 
Brown. The argument of this cause 
was continued by Mr. J. R. Tyson, for 
the appellee. 

(Wednesday, January 24, 1844.) On 
motion of Mr. Webster, James Wilson, 
Esq., of lowa Territory, was admitted 
an attorney and counsellor of this court. 
No. 17. John Randell, Jr., appellant, 
v. William Linn Brown. The argument 
of this cause was continued by Mr. Cad- 
walader, for the appellee, and by Mr. 
C. J. Ingersoll, for the appellant. 

(Thursday, January 25, 1844.) On mo- 
tion of General Jones, William Wallace 
Whitney, Esq., of New York, was ad- 
mitted an attorney and counsellor of this 
court. No.17. John Randell, Jr., appel- 
lant, v. William L. Brown. The argu- 
ment of this cause was concluded by 
Mr. C. J. Ingersoll, for the appellant. 
No. 10. Edmund P. Gaines and wife, 
complainants, v. Beverly Chew, et al. 
The argument of this cause was com- 
menced by Mr. Henderson, for the de- 
fendants. 

(Friday, January 26, 1844.) On mo- 
tion of Mr. Henderson, William Upham, 
Esq., of Vermont, was admitted an at- 
torney and counsellor of this court. No. 
10. Edmund P. Gaines and wife, com- 
plainants, v. Beverly Chew, et al. The 
argument of this cause was continued by 
Mr. Henderson and Mr. Cox, for the de- 
fendants. 

(Saturday, January 27, 1844.) No. 
150. Lucius W. Stockton, et al., v. Har- 
riet Bishop. In error to the circuit 
court of the United States for Western 
Pennsylvania. On motion of Mr. Wil- 
kins, the court ordered the writ of error 
in this case to be docketed, and dis- 
missed with costs. No. 44. Edmund 
P. Gaines and wife v. Beverly Chew, et 
al. The argument of this cause was 
continued by Mr. Cox, for the defend- 
ants, and by Mr. R. Johnson, for the 
plaintiffs. 

(Monday, January 29, 1844.) No. 10. 
Edmund P Gaines and wife, complain- 
ants, v. Beverly Chew, et al. The ar- 
gument of this cause was continued, by 
Messrs. Johnson and Jones, for the com- 
plainants. 

(Tuesday, January 30, 1844.) On 
motion of Mr. Webster, John P. Hale, 
Esq., of New Hampshire, was admitted 
an attorney and counsellor of this court. 
No 4. Alexander G. McNutt, Gov- 
ernor, &c., who sues for the use of Leg- 
gitt, Smith and Lawrence v. Richard J. 
Bland, et al. In error to the circuit 
court of the United States, for the south- 
ern district of Mississippi. Mr. Justice 
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Baldwin delivered the opinion of this 
court, reversing the judgment of said 
circuit court in this cause, with costs, 
and remanding the cause, with direc- 
tions to enter judgment for the plaintiff 
in that court. No. 10. Edmund P. 
Gaines and wife, complainants, v. Bev- 
erly Chew, et al. The argument of this 
cause was continued by Mr. Barton, for 
the defendants. N.B. The time within 
which counsel may submit cases on 
printed arguments (under the 49th rule 
of the court,) will expire on the 17th 
February next. 

(Wednesday, January 31, 1344.) No. 
9 William M. Gwin v. James W. 
Breedlove. In error to the circuit court 
of the United States, for the southern 
district of Mississippi. Mr. Justice Cat- 
ron delivered the opinion of this court, 
reversing the judgment of said circuit 
court in this cause, so far as it adjudges 
Gwin to pay twenty-five per cent. dam- 
ages, and in all other respects affirming 
the said judgment. No. 10. Edmund 
P. Gaines and wife, complainants, v. 
Beverly Chew, etal. The argument of 
this cause was concluded by Mr. Barton, 
for the defendants. 

(Thursday, February 1, 1844.) Mr. 
Justice Story said he was directed by the 


court, to call the attention of the bar to 
the present state of the docket, and in 
the spirit, not of complaint, but of the 
most entire courtesy and kindness, to 
make some few suggestions, for their 


consideration. It must be apparent to 
all persons connected with the court, 
that the present docket was so large, 
(arising from the great increase of the 
business of the country, and the magni- 
tude and importance of the interests in- 
volved in it,) that the court could ac- 
complish little of themselves, without 
the cordial co6peration of the bar, in the 
endeavor to dispose of the mass uf causes 
before it. 

The court felt a deep anxiety, in 
which there could be no doubt that the 
bar equally participated, to make a sen- 
sible impression upon the docket, and 
thus to give repose to suitors, and satis- 
faction to their fellow-citizens at large. 
Indeed, upon such a subject, it was ob- 
vious that the court and bar had a com- 
mon interest with the public ; and it had 
occurred to the court, that the sugges- 
tions which he was about to make 
might, therefore, be favorably received. 
In the first place, under the present rule 
of the court, the parties were entitled, 
if they chose, to lay before the court 
printed arguments on both sides, when 
a speedy decision-was desired; and in 
such cases, the Court would have ample 
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opportunity to come to a final decision, 
by devoting the intervals of their leisure, 
not occupied in hearing arguments in 
court, to that purpose. 

In the next place, although the court 
were aware that, in many cases of great 
importance and difficulty, prolonged ar- 
guments must necessarily occur, in order 
to present their full merits, yet the con- 
densation of those arguments, as far as it 
could be made by the bar, consistently 
with the duty of their clients, would be 
of great utility and aid to the court. And, 
in the next place, where there were two 
counsel, one of whom was immediately 
to follow the other in argument, much 
time would be saved in cases embracing 
ditferent points, if the counsel were to 
divide those points and each should 
argue, when practicable, the points not 
occupied by the other. 

These were the most material sugges- 
tions which he was directed by the court 
to lay before the bar for their considera- 
tion ; and if they were approved of and 
followed, a just hope might be enter- 
tained that the end proposed would be 
obtained, and an impression made upon 
the docket which would give satisfaction 
to the public. 

No. 11. David Shriver v. D. Lynn's 
devisees. In errror to the circnit court 
United States, for Maryland. Mr. Jus- 
tice McLean delivered the opinion of this 
court, aflirming the judgment of the cir- 
cuit court in this cause, with costs. No. 
152. Nelson F. Shelton v. Clayton Tiffin 
and L. P. Perry. Appeal from the cir- 
cuit court United States, for East Louisi- 
ana. On motion of Mr. Upton, this ap- 
peal was docketed and dismissed, with 
costs. No. 16. William R. Hanson et 
al. plaintiffs in error, v. John H. Eustace. 
The argument in this cause was contin- 
ued by Mr. Sergeant for the plaintitis 
in error. 

(Friday, February 2, 1844.) No. 16. 
William R. Hanson, et al. plaintiffs in 
error, v. John H. Eustace. The argument 
of this case was concluded by Mr. Ser- 
geant for the plaintiffs in error. No. 12. 
F. F. Vidal, John F. Girard, et al. appel- 
lants, v. the exeeutors of Stephen Girard, 
etal. The argument of this cause was 
commenced by General Jones for the ap- 
pellants. 

(Saturday, February 3, 1844.) On mo- 
tion of Hon. S. Beardsley, Mortimer F. 
Delano, Esq., of New York, was admitted 
an attorney and counsellor of this court. 
On motion of Hon. J. M. Berrien, How- 
ell Cobb, Esq., of Georgia, was admitted 
an attorney and counsellor of this court. 
No. 141. Benjamin J. Knapp v. Edmund 
Banks. In error to the circuit court of 
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the United States for the southern dis- 
trict of New York. On motion of Mr. 
Ogden this writ of error was dismissed 
for the want of jurisdiction. No. 12. 
Francoise F. Vidal, et al. appellants, v. 
the city of Philadelphia and the execu- 
tors of Stephen Girard. The argument 
of this cause was continued by General 
Jones for the appellants. 

(Monday, February 5, 1844.) On mo- 
tion of Mr. Webster, Lemuel Williams, 
Esq. of Massachusetts, was admitted, an 
attorney and counsellor of this court. 
On motion of Mr. Upham, D. A. Smalley 
and Paul Dillingham, Jr. Esqs, of Ver- 
mont, were admitted attorneys and coun- 
sellors of this court. No. 12. Francoise 
F. Vidal, et al. appellants, v. Stephen 
Girard’s executors, et al. The argument 
of this cause was continued by Mr Jones 
for the appellants and by Mr. Binney for 
the appellees. 

(Tuesday, February 6, 1844.) No. 12. 
Francoise F. Vidal et al. appellants, v. 
Stephen Girard’s executors, et al. The 


argument of this cause was continued by 
Mr. Binney for the appellees. 
(Wednesday, February 7, 1844.) No. 
12. Francoise F. Vidal, et al. appellants, 
v. the Mayor, &c. of Philadelphia, and 
Stephen Girard’s executors. 


The argu- 
ment of this cause was continued by Mr. 
Binney for the appellees. On motion of 
the Hon. Daniel Webster, Richard S. 
Evans, Esq., of Washington, was on 
Tuesday admitted an attorney and coun- 
sellor of this court. 

(Thursday, February 8, 1844.) No. 12. 
Francoise F. Vidal, et al. appellants, v. 
Stephen Girard’s executors, et al. The 
argument of this cause was continued by 
Messrs. Binney and Sargent for the ap- 
pellees. 

(Friday, February 9, 1844.) No. 92. 
John L. H. McCracken, Plaintitfs v. 
Charles Hayward. This cause was sub- 
mitted to the court on the record and 
printed argument of counsel No. 12. 
Francoise F. Vidal, et al. appellants, v. 
the Mayor, &c. of Philadelphia and Ste- 
phen Girard’s executors, et al. The ar- 
gument of this cause was continued by 
Mr. Sargent for the appellees. 

(Saturday, February 10, 1844.) No. 
12. Francoise F. Vidal, et al. appellants, 
v. the Mayor, &c. of Philadelphia, and 
Stephen Girard’s, executors, etal. The 
argument of this cause was continued by 
Mr. Webster for the appellants. 

(Monday, February 12, 1544.) No. 
12. Francoise F. Vidal, et al, appel- 
lants, v. the Mayor, &c., of Philadelphia, 
and Stephen Girard’s executors, et al. 
The argument of this cause was con- 
tinued by Mr. Webster, for the appel- 
lants. 
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(Tuesday, February 13,1844.) On mo- 
tion of Mr. Webster, John J. Hardin, 
Esq., of Illinois, was admitted an at- 
torney and counsellor of this court. 
Né. 12. Francoise F. Vidal, et al, ap- 
pellants, v. the Mayor, &c , of Philadel- 
phia and Stephen Girard’s executors. 
The argument of this cause was con- 
cluded by Mr. Webster, for the appel- 
lants. No. 13. R. Porterfield, appellant, 
v. William Clarke’s heirs, et al. The ar- 
gument of this cause was commenced 
by Mr. Morehead, for the appellant. 

(Wednesday, February 14, 1844.) On 
motion of General Jones, Horatio J. 
Stow, Esq., of New York, was admitted 
an attorney and counsellor of this court. 
No. 13. Robert Porterfield, appellant, 
v. M. L. Clarke, et al. The argument 
of this cause was continued by Mr. 
Morehead, for the appellant. 

(Thursday, February 15, 1844.) No. 
13. Robert Porterfield, appellant, v. 
William Clarke’s heirs and devisees. 
The argument of this cause was contin- 
ued by Messrs. Crittenden and Jones, 
for the appellees. 

(Friday, February 16,1844.) On mo- 
tion of Mr. Sergeant, Ashbel Green, Jr., 
Esq., of Pennsylvania, and Loree J. 
Rosecrants, Esq., of Michigan, were 
admitted attorneys and counsellors of 
this court. No. 8. The United States 
v. Charles Jenkins, et al. On a certifi- 
cate of division, from the circuit court 
of the United States, for the southern 
district of New York. On motion of 
the attorney general, this cause was 
dismissed. No. 13. Robert Porterfield, 
appellant, v. M. L. Clarke, et al. The 
argument of this cause was continued by 
Mr. Jones, for the appellee. 

(Saturday, February, 17, 1844) On 
motion of Mr. Webster, John H. Shep- 
pard, Esq., of Massachusetts, was ad- 
mitted an attorney and counsellor of this 
court. No. 31. William Matheson’s ad- 
ministrators, plaintiffs in error, v. Alex- 
ander Grant's administrator. This cause 
was submitted, on printed arguments, by 
Mr. Ogden, for plaintitfs in error, and by 
Mr. Nelson, for the defendant in error. No. 
36. Robert Thomson, plaintiff, v. Thomas 
Griffin. This cause was submitted, on 
printed arguments, by Messrs. Harrison 
and Holt, for the plaintiff, and by Mr. 
Henderson, for the defendant. No. 37. 
Buchanan, Hagan and Co, plaintiffs, v. 
William Tinnin, et al. This cause was 
submitted, on a printed argument, by 
Mr. Crittenden, for the plaintiffs. No. 
81. Glendy Burke, plaintiff in error, v. 
Robert McKay. This canse was sub- 
mitted, on a printed argument, by Mr. 
Henderson, for the plaintiff in error. 
No. 1. The State of Rhode Island, com- 
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plainant, v. the Commonwealth of Mas- 
sachusetts. This cause was continued 
to the next term. No. 13. Robert Por- 
terfield’s executors, appellants, v. Wil- 
liam Clark’s heirs, et al. The argument 
of this cause was continued by Mr. John- 
son, for the appellants. 

(Monday, February 19, 1844.) On mo- 
tion of Mr. Hale, Edmund Burke, Esq., 
of New Hampshire, was admitted an 
attorney and counsellor of this court. 
No. 125. John L. Chapman, plain- 
tiff, v. Forsyth and Limerick. This 
cause was submitted, on printed argu- 
ments, by Mr. Morehead, for the plain- 
tiff, and by Mr. Loughborough, for the de- 
fendants. No. 13. Robert Porterfield’s 
executors, appellants, v. William Clark’s 
heirs, etal. The argument of this cause 
was concluded by Mr. Johnson, for the 
appellants. 

(Tuesday, February 20,1844) No. 20. 
The United States, appellant, v. claim- 
ants of the brig Malek Adhel. The ar- 
gument of this cause was commenced 
by Mr. Z. Collins Lee, for the appellant, 
and continued by Mr. Meredith, for the 
appellees. 

(Wednesday, February 21, 1844.) John 
Cleaveland, Esq., of New York, was ad- 
mitted an attorney and counsellor of this 
court. No. 10. Edmund P. Gaines et 
ux., complainants, v. B. Chew, et. al. 
On a certificate of division, in opinion 
between the judges of the circuit court 
of the United States for New York. 
Mr. Justice McLean delivered the opin- 
ion of this court, directing an aflirmative 
answer to be given to each of the three 
questions presented by the circuit court. 
No. 20. The United States, appellant, 
v. claimants of the brig Malek Adhel. 
The argument of this cause was contin- 
ued by Messrs. Meredith and Nelson, for 
the appellees. 

(Thursday, February 22, 1844) No. 70. 
John McCollom v. Jennison Eager. In er- 
ror to the circuit court of the United States 
for East Louisiana. Mr. Justice McLean 
delivered the opinion of this court, dis- 
missing the writ of error. No. 134. 
Pierre Chouteau, plaintiff in error, v. Wil- 
liam Eckhart. This case was submitted 
to the court on printed arguments, by 
Messrs. Lawless and Bogy for the plain- 
tiffin error, and by Mr. H. R. Gamble for 
the defendant in error. No. 20. The 
United States, appellant, v. the claim- 
ants of the brig Malek Adhel. The ar- 
gument of this cause was continued by 
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Mr. Nelson, for the claimants, and con- 
cluded, by Mr. Johnson, for the appel- 
lant. 

(Friday, February 23, 1544.) Present 
as yesterday. No. 24. Lessee of John 
Pollard, et al, plaintiffs in error, v. Joseph 
T. Files. This cause was argued by 
Mr. Coxe, for the plaintiffs in error, and 
by Mr. Sargent, for the defendant in 
error. 


Unirev States Dicest. — Messrs, 
Little and Brown have recently become 
the proprietors of the United States Di- 
gest, to which we alluded last month. 
This work, the first volume of which is 
known to the profession, as Metcalf and 
Perkins’s Digest, has been suspended for 
some time, in consequence of the failure 
of the former proprietors of the copy- 
right. At the request of the present 
proprietors, Mr. George T. Curtis has 
consented to compile the remaining vol- 
umes, and we learn that the work is 
now in active preparation for the press. 
It will constitute a Digest of all the 
Common Law and Admiralty Reports, 
in the United States, from the earliest 
times down to the same period at which 
the first volume closes. The whole 
number of reports that will thus be em- 
braced in this work, will be four hun- 
dred and thirty volumes ; and from what 
we have seen of Mr. Curtis's plan of 
constructing it, we should suppose that 
no important matter contained in any 
one of these volumes, can escape atten- 
tion. Mr. Theron Metcalf, the learned 
reporter of the Supreme Court of Mas- 
sachusetts, and the original projector of 
this digest, remains editorially connected 
with the work. It is the intention of 
the proprietors to continue it, by annual 
supplements, after the publication of the 
third volume. The third volume will 
contain an analytical table of all the 
reports embraced in the work, arranged 
under the different states; and when 
the annual supplements shall have be- 
gun to be published, the whole body of 
the Common Law and Admiralty Juris- 
prudence of the whole Union, state and 
national, will have been brought within 
the compass of a single work, and made 
accessible to the profession, in every 
part of the country. We cannot but 
wish success to an undertaking so com- 
prehensive, involving so large an amount 
of capital, and requiring the expenditure 
of so much labor. 
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WMotch-Pot. 

Tt seermeth that this word hotch-pot, is in English a pe 
ding ; for in this pudding is not commonly put one thing 
alone, but one thing with other things together. — Litleton, 
§ 267, 176, a. 


The New York newspapers, have an- 
nounced, apparently upon authority, that Mr. 
Websier had entered into business arrange- 
ments in that city,and was about to fix his resi- 
dence there. e have recently seen a letter 
from Mr. Webster, in which he says he has no 
intention of changing his residence from 
“ Marshfield, in the county of Plymouth, and 
commonwealth of Massachusetts.” The truth 
is, that having been retained in some causes, 
pending in the New York courts, it was sug- 
gested to Mr. Webster that it would be con- 
venient for him to have some office there, 
where he could be found, when in the city, 
as he now has in Boston. Mr. Webster has 
— to act on this suggestion, and this 
is all. 
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There is a rumor, which we fear is too well 
founded, that all the judges of the court of 
common pleas, in Massachusetts, intend to 
resign, in consequence of the action of the 
last legislature, in relation to their salaries. 
Such a course, on the part of this court, 
must be esteemed as a public calamity. 
There is not an abler state tribunal in our 
country than this. 


It is now said that Mr. Choate will not 
resign his seat in the senate of the United 
States. 


—_——— 


We deem it proper to state, that the notice 
of the Maine Reports, in our present number, 
was written by a gentleman fully competent 
to express an opinion on the subject, who 
never lived in Maine, and has no personal 
knowledge of the court there. 
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Died, suddenly, at Baltimore, the Hon. 
Ricnarp B. Macruper, one of the asso- 
ciate judges of the sixth district of Mary- 
land, in the 57th year of his age, of an affec- 
tion of the heart. The Patriot says :— “ He 
had been for a long time in weak health, 
but never for a day neglected the arduous 
duties of his office, even after it became 
manifest that they were fast wasting his re- 
mainin sbysleal powers. Of him it may 
be said, as was said of the late Judge Gas- 
ton, ‘de died in the harness, working to the 
last moment of his existence.’ He was in 
court on Saturday, and transacted, with his 
accustomed punctuality, the business which 
came before it, and left his seat on the 
bench, never more to return to it; but the 
memory of his courtesy, his devotedness to 
his profession, and his exalted character, 
will remain as a rich heritage to the bar, of 
which he was one of the purest ornaments. 
A more amiable, kind-hearted man, is not 
left behind him, nor one in whose honesty 
the people more confided. In all the rela- 
tions of life, he fulfilled his duties a 
and he goes down to the grave universaliy 
respected and esteemed.” 


In Raleigh, N. C., on Tuesday night, the 
23d of January last, after an illness of a 
few hours only, Hon. WittiaAmM Gaston, 
one of the judges of the supreme court of 
the state of North Carolina. He was 
widely known in the states, as an eminent 
Statesman, and one of the purest and most 
upright of men, as well as a professed and 
accomplished jurist. The circumstances and 
suddenness of his death greatly increased 
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the intensity of the grief of the whole po- 

ulation of Raleigh, for the calamity which 
had befallen them, in the loss of a citizen 
universally beloved and esteemed, but most 
of all valued, as he deserved to be, by his 
associates on the bench, and at the bar of 
the state; the leading members of which 
were, at the time, in attendance upon the 
high court, of which he was a distinguished 
ornament. Judge Gaston was taken ill dur- 
ing the sitting of his court, on the day of his 
death, and was thence borne to his lodgings, 
where he recovered his spirits, so as to enter 
into discourse with his friends, with his 
wonted cheerfulness. He was in the midst 
of such cheerful, and even humorous dis- 
course, within ten minutes before his death, 
so sudden was the lamentable event! Apo- 
plexy is supposed to be the disease which 
terminated i life. At a meeting of the 
members of the bar of the supreme court of 
North Carolina, held at the court room, in 
the capitol, on Wednesday, the 25th Jan- 
uary, 1844, the Hon. William A. Graham 
was appointed to the chair, and Charles 
Manly, Esq., was appointed secretary. The 
chairman announced to the meeting the af- 
flicting event of Judge Gaston’s death, and 
a committee were appointed, on whose he- 
half Mr. Badger subsequently reported a 
series of resolutions, expressive of the pro- 
found grief of the members of the bar, and 
recommending that they attend the funeral, 
and wear the usual badge of mourning for 
thirty days, and that the court be invited to 
participate with them; which resolutions 
mere unanimously adopted. The resolutions 
were presented to the supreme court of the 
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state, with appropriate remarks, by the at- 
torney general, to which Chief Justice Ruffin 
responded. The court directed that the reso- 
lutions should he entered upon their minutes, 
complying otherwise with the request therein 
expressed, The court then adjourned. 


In Albany, New York, on February 11th, 
after an illness of six days, the Hon. 
Esex Cowen, one of the associate justices 
of the supreme court of New York, aged 
66. He was born in Rhode Island, about 
the year 1786. His father’s family emi- 
grated to New York, about the year 1790, 
and settled in Greenfield, in the county of 
Saratoga; and about four years after, they 
removed to Washington county, where the 
surviving members of the family have since 
resided. It is said Mr. Justice Cowen was 
a self-made man; that the whole amount 
of time which he passed in a common school, 
or institution of learning, did not exceed 
six months. Without wealth, without even 
the ordinary facilities which the humble 
youth of our land now have, and without 
influential friends, or other factitious aids, 
hy personal application and industry, by un- 
tiring zeal aad energy, and with a necessity 
for the greatest economy, Mr. Cowen, while 
yet a young man, hecame a ripe and varied 
scholar; and for a great period of his life, 
he has had the reputation of being one of 
the most finished and accomplished scholars 
of the state. His mind was not only stored 
with the graver learning of the times, but he 
was familiar with all the polite literature 
which graces and adorns the individual. 
His wit and humor rendered him an agree- 
able companion, and his acquirements made 
him a valuable associate. About the year 
1307, he entered the law office of the late 
Roger Skinner, at Sandy Hill. Dependent 
upon his own personal exertions for the ne- 
cessary means, he passed through his clerk- 
ship, and was admitted an attorney of the 
supreme court, with a character for legal 
knowledge, such as few young men pos- 
sessed. He soon after removed to Saratoga 
Springs, where he acquired a high standing, 
as a sound lawyer, and an eloquent advocate. 
In the spring of 1323, he was — re- 
porter of the decisions of the supreme 
court of the state, and his reports will show 
the ability and learning with which he dis- 
charged the duties of that laborious office. 
In 1828, he was appointed circuit judge, for 
the fourth circuit, and in the performance 
of the laborious duties of that office, he 
developed great powers of endurance, and 
unremitted attention to business. In 1835 
or °36, he was appointed to the bench 
of the supreme court, and continued in the 
discharge of his laborious duties until his 
death. 


At his residence, in the parish of St. 
Mary’s, on the 13th of January last, the 


Hon. ALEXANDER Porter, U. S. senator 
from Louisiana. He was a native of .Ire- 
land, 58 years of age, having emigrated to 
Louisiana thirty-three years ago. He has heen 
a member of the legislature, a judge of the 
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supreme court, served out one term in the 
U. S. senate, and was in 1842 elected, for a 
full term of six years, from March, 1843. 
The following brief outline of the life and 
character of the deceased, was given by his 
colleague, Mr. Barrow, upon announcing his 
death in the senate of the United States : — 
“ Judge Porter's father was a well-educated 
Irish gentleman, and, by profession, a minis- 
ter of the gospel ; but the fires of patriotism 
glowed warmly in his bosom, and, at a pe- 
riod of his country’s oppression, he cast 
aside his enw | robes, and took up the 
arms of the warrior. History informs us of 
the ill-fated, but patriotic, effort of '93; and 
the same pages tell us, that the father of 
judge Porter fell a martyr in this cause, 
and was executed as a rebel. Compelled, in 
early life, to leave the land of his birth, 
judge Porter, with his widowed mother, and 
younger brother, sought an asylum here, and 
established himself at Natchez, in which 
place he found that hospitality and _protec- 
ton, for which its citizens are proverbial. 
He then entered a store, as clerk; and, while 
thus employed, did not neglect the cultiva- 
tion of those natural talents, with which 
nature had so bountifully endowed him. 
During the few years he was thus occupied, 
he laid broad and deep the foundation of 
that legal knowledge, which will hand his 
name down to posterity, as one of the bright- 
est judicial lights of the age. In 1809, he 
sought a new home. He emigrated to the 
territory of Orleans, and settled in the 
county of Attakapas, where he lived and 
died, honored for his private virtues and 
public services. The first ~_ station in 
which he was placed, by the confidence of 
the people, among whom he settled, was, as 
a member of the convention of 1812, to form 
a constitution for the territory of Orleans. 
Judge Porter then earned that reputation for 
integrity, learning, and statesmansbip, which 
made him conspicuous among all who sur- 
rounded him. His next elevation was.fo the 
supreme court of Louisiana; in which sta- 
tion he rendered services to his state, above 
all appreciation. His system of jurispru- 
dence will survive the wreck of empires, 
and continue while civilization finds a rest- 
ing-place on earth. He (Mr. Barrow) could 
confidently appeal to the learned jurists who 
were familiar with judge Porter's career, to 
say whether his opinions, as judge of the 
supreme court, did not entitle him, from 
their depth of learning, and power of ana- 
lysis, to rank with the great and immortal 
Mansfield. He was summoned, in 1833, to 
the councils of the nation, and took his seat 
on this floor, where he won new laurels, and 
gave additional lustre to his fame. You, 
senators, remember the power of his elo- 
quence and wit, and you will lament, with 
me, that he has been struck down, at the 
moment when he was, a second time, sum- 
moned, by the state of Louisiana, to a seat 
on this floor. To the nation, his loss is 
grievous. To his state it is irreparable; 
for his seat cannot be filled by an equal, no 
matter who the individual, that the state 
may select.” 





